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THE AL SARENA CASE 





REPORT 


SUMMARY 
I 


On February 15, 1954, the United States Department of the Interior 
grepied patent to 475 acres of the Rogue River National Forest, in 

regon, to Al Sarena Mines, Inc. 

The United States Forest Service, charged with responsibility for 
management of the National Forest, had protested against patenting 
15 of the 23 claims of Al Sarena Mines, Inc. on grounds of inadequate 
proof of mineralization. 

Patent to its 23 mining claims, under the Federal mining law of 
1872, conveyed to the company full title to this part of the Rogue 
River National Forest, in return for $2,375, the statutory payment of 
$5 an acre. 

Since receiving its patent from the Interior Department, Al Sarena 
Mines, Inc. has not mined one cupful of ore from the national forest 
land conveyed to it. Since receiving its patent from the Interior 
Department, however, Al Sarena Mines, Inc., has cut more than 
2,000,000 board-feet of timber from this former national forest land. 


II 


To grant patent to the claims of Al Sarena Mines, Inc. in the 
Rogue River National Forest, the Department of the Interior invented 
a procedure without precedent in the administration of our public 
lands and contrary to the principles of the Administrative Procedure 
Act. Al Sarena Mines, Inc., had been unsuccessful in obtaining 
patents under the normal procedures applicable, then as now, to all 
other mining claims. 

On April 13, 1950, the United States Forest Service had filed its 
pone against 15 of the Al Sarena claims, based on samples taken 

y Government mineral examiners and assayed by commercial lab- 
oratories in Oregon and California; in September 1950, an assay report 
by the Bureau of Mines Laboratory at Albany, Oreg., of additional 
samples taken by a Government mineral examiner had shown only 
traces of mineral values. 

At a hearing on the Al Sarena patent application and the Forest 
Service’s protest, scheduled by the Bureau of Land Management under 
normal procedures on September 13, 1950, the representatives of Al 
Sarena Mines, Inc., had walked out without presenting any evidence. 
After the Bureau of Land Management decided not to grant patent on 
the 15 contested claims, the company on appeal had been offered a 
second opportunity for a hearing in 1951, to 5 conducted under usual 
BLM procedures, and had refused this opportunity. 


1 











2 THE AL SARENA CASE 


Instead, the company sought to obtain political backing for its 
application for patent to its claims in the Rogue River National Forest 
without having to overcome the protest of the Forest Service with 
proof of mineralization under normal procedures. These efforts 
failed under Secretary Chapman’s administration of the Department 
of the Interior. No patent was granted. 


lit 


After Mr. Douglas McKay took office as Secretary of the Interior 
and Mr. Clarence A. Davis as Solicitor of that Department in 1953, 
the latter worked out with Representative Ellsworth of Oregon, on 
behalf of the Al Sarena company, a novel procedure for reappraisal of 
the company’s claims outside of the record previously made under 
normal administrative procedures. _ ; 

On September 3, 1953, Mr. Davis gave the instructions for the 
new procedure in the form of two letters to the representatives of the 
company and a short covering memorandum to the Director of the 
Bureau of Mines—a bureau which usually has no role in the adjudi- 
cation of mineral contests on the public lands. In these documents, 
which are set forth in full in this report, Mr. Davis, stated that he 
desired to give the company another opportunity to make their 
showing and ‘“‘to approve patent for them if the assays afford us 
the well-established legal basis therefor.” He further stated that, 
in agreement ‘“‘with Congressman Ellsworth, who has interceded 
on behalf of the company,” he was asking a representative of the 
Bureau of Mines to accompany the company’s mining engineer to 
take new samples from the 15 claims contested by the Forest Service. 
Under his instructions, these ae were to be assayed by an assayer 
acceptable to the company as well as the representative of the Bureau 
of Mines. 

Under this unique requirement of company consent to the choice 
of assayer, which was the crux of Mr. Davis’s special instructions, Al 
Sarena Mines, Inc., rejected three western assayers suggested by the 
Government representatives and demanded that the assays be made 
by a company with which it had done business in the past—the A. W. 
Williams Inspection Co. of Mobile, Ala., where Al Sarena Mines, Inc., 
had its home office. The Williams Co. does not specialize in assays 
of gold and silver. Its main business is inspection of timber to be 
used for utility poles and analysis of nonprecious metals. 

Ne provision was made for any notice to the contestant Forest 
Service. In fact, the Forest Service did not receive any notice 
whatsoever of these special proceedings and had no opportunity to 
examine the new evidence, cross-examine witnesses, or submit evidence 
in rebuttal. 

On Christmas Eve, 1953, a messenger from Representative Ells- 
worth’s office delivered to Mr. Davis the report of assays of the A. W. 
Williams Inspection Co., the assayer selected by the Al Sarena com- 
pany, which reported mineral values on the Al Sarena claims far in 
excess of those found in three prior assays of samples taken by the 
Bureau of Land Management. 

On January 6, 1954, Mr. Davis ordered patent granted to the Al 
Sarena claims, 
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THE AL SARENA CASE 3 


IV 


Mr. Davis’s decision to grant patent to the Al Sarena company’s 
23 claims in the Rogue River National Forest had no evidentiary 
basis other than the report of assays from the A. W. Williams Inspec- 
tion Co. On this basis, Mr. Davis overruled the findings of fact and 
the conclusions which responsible officials of the Bureau of Land Man- 
agement had reached after three assays of samples taken under regular 
BLM procedures. In his haste to patent the Al Sarena claims, Mr. 
Davis did not even wait for a written report from the engineer of the 
Bureau of Mines who had participated in taking the samples on which 
he granted the patent. 

On the basis of this one report of assay resulting from the special 
and unprecedented procedure which he had invented for Al Sarena 
Mines, Inc., Mr. Davis overruled the protests of the United States 
Forest Service—without ever having given that Service any notice 
whatever of this special procedure, of the results of the A. W. Williams 
assay, or of his intention to grant patent. 

In his decision to grant the Al Sarena patent, Mr. Davis brushed 
aside all the contentions of A] Sarena Mines, Inc., against the prior 

rocedures as “untenable,” “immaterial and without substance.” 

hus Mr. Davis sustained every step of the Bureau’of Land Manage- 
ment which had resulted in its upholding the protest of the Forest 
Service against the 15 contested Al Sarena claims. Nevertheless, he 
then decided solely on the basis of one report of the A. W. Williams 
Inspection Co., received under the unusual circumstances related 
above, to give Al Sarena Mines, Inc., patent to 475 acres of the Rogue 
River National Forest. 

The United States Forest Service, charged with the administration, 
forestry management, and conservation of that national forest, was 
never afforded an opportunity to learn of the only evidence on which 
the decision was based, to comment on it or to meet it in support of 
its protest against patent to the 15 contested claims. 


Finpines AND ConcLusiIons 


The joint committee submits the following findings and conclusions: 

2 ‘Al Sarena Mines, Inc., sought patent to the 23 mining claims in 
the Rogue River National Forest in order to obtain a title to and 
market the timber, knowing from past failures and from analysis 
after analysis that the property offered no hope as a profitable mining 
venture. This conclusion is supported by the following: 

(a) The company could have continued exploration and mining 
under its claims without patents. 

(b) There has been no mining on the Al Sarena claims since 1943. 

(c) Since patent was granted in 1954, the patentee has sold in 
excess of 2 million board-feet of timber from the claims. 

(d) Every fact thus far developed about the area as a mining venture 
in its more than 20-year history of exploration, testing, promotion and 
actual mining on the uncontested claims only, shows that it holds 
no future promise as a mining project. 
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(1) Total ore production from all of the 23 claims since 1935, 
when Al Sarena Mines, Inc., first acquired its interest, to 1943 
when production stopped, was: 


Volume Value 


21,716 pounds $1, 218. 18 
406.6 troy ounces "231. 
1,982. 9 ounces 


(The operating payroll costs alone to produce this ore were at least 
$47,553.09, nearly 3 times the gross return. Even the assessment 
work on 23 claims at $100 per claim per year would considerably 
exceed the total gross annual return from the sale of the mineral 
production.) 

(2) Careful review of loan applications to the Reconstruction 
Finance Corporation in 1940 resulted in denial of the applications 
on grounds of lack of pay ore in sufficient quantity to assure 
repayment of even a $20,000 loan on not just the 15 contested 
claims but the 8 uncontested claims as well. 

(3) Requirements of a lease-purchase agreement between Al 
Sarena Mines, Inc., and the Al Sarena Corp. as to ore production 
could not be met. 

(4) All assays put in evidence in support of patent claims under 
regular Bureau of Land Management procedure failed to show 
adequate mineralization to justify operations. 

(Testimony of Mr. George B. Holderer, committee staff mining 
engineer, was that Al Sarena ore would have to show a value of 
$20 a ton in order to operate the property at a profit.) 

(e) The Al Sarena claimants, at all times, were aware of the increas- 
ing value of the timber on the claims. 

(1) In 1936 and again in 1940, long prior to issuance of patent, 
the Al Sarena officials emphasized the timber values as security 
for Reconstruction Finance Corporation loans, claiming 12 million 
to 20 million board-feet worth $80,000. 

(2) The timber values on the 15 contested claims skyrocketed 
from $10,650 in 1935, when Al Sarena Mines, Inc., first acquired 
an interest in the claims, to $82,900 when it filed for patents in 
1948, and to $136,240 in 1953. These estimates reflect appraised 
values; if timber were sold under competitive bidding, prices would 
increase by about 50 percent. 

2. The methods used to obtain evidence supporting issuance of 

atent and adjudication of the matter violated the Administrative 

rocedure Act and the most elementary concepts of proper judicial 
and administrative procedure. 

(a) No notice was given one of the parties to the contest—the con- 
testant, United States Forest Service. 

(6) No opportunity was given the contestant to examine the new 
evidence or to submit rebuttal evidence or testimony. 

(c) The preponderance of evaluated evidence of record against issu- 
ance of patent was ignored. Unevaluated evidence submitted by the 
contestee, Al Sarena Mines, Inc., was accepted as valid and controlling. 

(d) The official instructions applicable to the procedure followed in 
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ne new mineral assays not only excluded the contestant, United 
States Forest Service, from participation in that procedure, but in 
effect permitted the contestee successfully to insist upon an assay 
company of its own choice. 

(e) No evaluation of either the A. W. Williams Inspection Co. assay 
report or the report of the Bureau of Mines engineer who took the 
mineral samples for assaying was made by any qualified minerals 
expert prior to the issuance of the Solicitor’s decision to grant patent. 

3. The provisions of the Administrative Procedure Act relating to 
hearings, under decisions of the Supreme Court, were applicable to 
this proceeding. ‘That act was violated by: 

(a) Receiving evidence without giving one of the parties a chance to 
rebut it, cross-examine on it, or even see it. 

(6) Taking into account evidence and advice received outside the 
record of the proceedings and without notice to one party. 

4. The Solicitor of the Department of the Interior could not have 
ordered the issuance of a patent on the basis of the evidence of record 
in the case and in granting patent as a result of the procedure under- 
taken here, he violated all known departmental precedents. 


RECOMMENDATIONS 


The joint committee makes the following recommendations based 
upon its findings and conclusions: 

1. That the entire record in the Al Sarena case, including documen- 
tary evidence filed subsequent to the close of the hearings and the file 
of record in the Department of the Interior, be transmitted to the 
Attorney General with a formal request that he (a) take appropriate 
steps, including actions to cancel these patents, in order to protect 
the interests of the United States; (6) investigate the truth or falsity 
of statements relating to the extent of improvement work that had 
been allegedly performed on five of the contested claims. 

2. That the Secretary of the Interior take appropriate steps to 
assure observance of the Administrative Procedure Act by the 
Department of the Interior. 

3. That the Department of the Interior adopt regulations consistent 
with the Administrative Procedure Act to assure that in the case of 
any centest with respect to any mining claim located on lands admin- 
istered by any agency of the Federal Government other than the 
Department of the Interior, such other agency be given notice and an 
opportunity to be heard, whenever any evidence or report is to be 
accepted or whenever any examination at any administrative level of 
the claim is ordered to be made by the Department of the Interior. 


BACKGROUND 


The Subcommittee on the Legislative Oversight Function of the 
Senate Interior and Insular Affairs Committee and the Public Works 
and Resources Subcommittee of the House Committee on Govern- 
ment Operations (hereafter referred to as the joint committee), 
sitting jointly, held hearings on the matter known as the Al Sarena 
case in November 1955, at Portland, Oreg., and in January and 
February of 1956, in Washington, D. C. Because of the availability 
of key Government officials in the field who had participated in events 
leading to the Al Sarena decision, it was decided to take testimony 
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from these witnesses in Oregon during the course of the joint com- 
mittee hearings on the overall problem of Federal timber sales and 
management policies in the Pacific Northwest. 

During 1955, the chairman of the Senate Committee on Interior 
and Insular Affairs received numerous complaints from persons in 
Oregon and elsewhere that the Secretary of the Interior had ac- 
quiesced in a giveaway of valuable national forest timber on certain 
a claims located in the Rogue River National Forest in southern 

regon. 

In substance, the complaints alleged that Al Sarena Mines, Inc., 
of Mobile, Ala., had acquired mining patents on these claims from 
the Department of the Interior in order to obtain title to the timber, 
and not for the bona fide purpose of conducting a mining operation. 

By reason of the jurisdiction of the Senate Interior Committee 
over the mining laws and national forests reserved from the public 
domain, the chairman of the committee directed that the charges 
be investigated. At his request, the Department of the Interior 
made available to the committee its departmental files relating to 
the patent application submitted by Al Sarena Mines, Inc. 

Analysis of the material in these files disclosed: 

1. The United States Forest Service protested issuance of patents 
to 15 of the 23 mining claims of Al Sarena Mines, Inc., basing its 
protest on evidence showing: 

(a) Lack of sufficient mineralization on all 15 protested claims; 
(6) Failure to meet the statutory requirement of $500 worth 
of improvement work per claim on 5 of the 15 claims. 

2. A copy of the protest was served on the applicant, Al Sarena 
Mines, Inc., and that company answered, requesting that the protest 
be dismissed and patents be granted. 

3. A hearing on the contested case was held before the manager 
of the United States Land Office in Portland, Oreg., on September 
13, 1950, at which time the United States Forest Service with counsel, 
representing the Federal Government, and representatives of Al 
Sarena Mines, Inc., including counsel, were present. 

4. Counsel for Al Sarena Mines, Inc., demanded a radical departure 
from the established rules and regulations applying to such hearings. 
When that demand was overruled by the hearing officer, counsel for 
the company refused to submit any evidence, documentary or other- 
wise, or to cross-examine any witnesses. After noting an appeal, 
Mees we and other Al Sarena representatives withdrew from the 

earing. 

5. On December 14, 1950, the Manager of the Land Office rendered 
a decision sustaining the protest of the Forest Service, which decision 
was thereafter affirmed by the Assistant Director of the Bureau of 
Land Management on April 27, 1951. 

6. Solicitor Mastin G. White heard arguments by representatives 
and counsel for Al Sarena Mines, Inc., and offered by letter, under 
date of August 3, 1951, to remand the case for a new hearing, but Al 
Sarena Mines, Inc., did not accept that offer. 

7. Solicitor of the Department of the Interior, Mr. Clarence A. 
Davis, within 2 months after assuming office in 1953, was subjected 
to political pressure to grant the patent application. The effect of 
this pressure was readily discernible in the official instructions and 
accompanying correspondence issued by Mr. Davis to employees of 
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the Bureau of Mines, whom he directed to take new mineral samples 
from the claims. 

8. Solicitor Davis ordered an unusual and unprecedented procedure 
in an effort to obtain evidence of mineralization. The procedure so 
ordered permitted the patent applicant, Al Sarena Mines, Inc., to act 
in concert with the United States Bureau of Mines and largely to 
control that procedure. At the same time, Solicitor Davis’ modus 
operandi effectively precluded any notice to or participation by the 
other party to the contest; i. e., the Forest Service, which represented 
the United States Government in the contested case and which had 
waar granting the patent application of Al Sarena Mines, Inc. 

The decision of Solicitor Davis on January 6, 1954, expressly 
jot and set aside all the basic contentions of Al Sarena Mines, 
Inc., and thus affirmed all the actions and proceedings taken and 
followed by the officials of the Bureau of Land Management. Not- 
withstanding these findings of fact and conclusions of law, Mr. Davis 
ruled in favor of Al Sarena Mines, Inc., thus his decision was based 
solely on after-procured and unevaluated evidence consisting of a 
single report which presented mineral values far exceeding those 
counaident | in any assay reports theretofore made a part of the record. 

In the light of these disclosures from the files of the Department of 
the Interior, and following a staff investigation in the field, the 
chairmen of the joint committee decided to ‘hold a public hearing in 
Portland, Oreg., on November 25, 1955. These hearings were resumed 
in Washington, D. C., on January 10, and terminated on January 31, 
1956, subject to taking testimony from the Secretary of the Interior 
and the principal officers of Al Sarena Mines, Inc. Subsequently both 
were invited to appear before the joint committee, but stated they 
did not wish to testify. (See individual views of Hon. W. Kerr Scott 
in this report.) 

The joint committee believes that a statement of facts is important 
to an understanding of the Al Sarena matter. Therefore, this report 
will set forth in some detail the basic facts as developed through 
investigations and testimony, followed by a consideration of the 
major points at issue. 

BASIC FACTS 


I, THE APPLICANT FOR PATENT 


Al Sarena Mines, Inc. is a corporation chartered by the State of 
Oregon for mining and related purposes. It was organized under the 
laws of Oregon on May 17, 1935. 

The McDonald family, of Mobile, Ala., owns a majority of the 
stock of the corporation. The corporation at times maintains offices 
in Mobile, Ala., and its mailing address is Trail, Oreg. Charles R. 
McDonald is president, and H. P. McDonald, Jr., is secretary- 
treasurer. 

Il, HISTORY OF THE CLAIMS 


The 23 mining claims involved in the case were located on national 
forest lands in the Rogue River National Forest in southern Oregon. 
The lands of the Rogue River National Forest were reserved for 
national forest purposes under Presidential proclamation of September 
28, 1893. These national forest lands are subject to mineral location 
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under the general mining laws in the same manner as public domain 
lands not reserved for national forest purposes. 

In 1897 Peter and Mark Applegate filed the first mining claims on 
lands now under patents held by Al Sarena Mines, Inc. Pearl Mining 
Co. succeeded in interest to the Applegates, and that company’s 
possessory right in 10 of the 23 claims was acquired by the Al Sarena 
Co. under an installment purchase contract dated May 11, 1935, and 
amended on December 11, 1945. Eleven other mining claims were 
acquired by purchase from individual owners and the remaining two 
claims were obtained by location in 1939. 

Total ore production from the 23 claims between 1897, when the 
Applegate brothers filed the first claim, and 1935, when the McDonald 
family became interested in the property, according to data supplied 
by the Oregon State Department of Geology, and referred to in the 
report of the Government mineral examiner, had a value of some 
$24,000, all of which came, as is shown by the hearing record, from 4 
of the claims that were not contested. (Hearings, p. 38.) There is 
no record of any ore production from any of the 15 contested claims. 


III. TIMBER RESOURCES 


According to figures submitted by the Al Sarena Corp., in an appli- 
cation for mining loans from the Reconstruction Finance Corporation 
in 1940, timber growing on the 23 claims was estimated to consist of 
20 million board-feet valued by the corporation at $80,000 (RFC file, 
Al Sarena Corp., No. 3529, No. 35.47 Oregon AVAG, March 30, 1940). 
At the time of the application for patent, October 4, 1948, merchant- 
able timber growing on the 15 contested claims had a value of $82,980, 
according to data submitted by the Forest Service to the joint 
committee (hearings, p. 434). 

In 1950, according to Forest Service estimates, the volume of 
merchantable timber on the 15 contested claims averaged approxi- 
mately 25,000 board-feet per acre, and the value was $126,190. (See 
letter of February 10, 1956, from Forest Service to Hon. W. Kerr 
Scott (hearings, p. 433).) 

Dr. Richard E. McArdle, Chief of the Forest Service, testified that 
the value of the merchantable stand in 1955 was $231,775 for timber 
16 inches and over in diameter growing on the 15 contested claims 
(hearings, p. 429). Under questioning, Dr. McArdle stated that if 
this timber were sold on the basis of competitive bidding, the value 
would be increased by approximately 50 percent (hearings, p. 450). 
This would make the timber on the 15 claims worth $347,657.50 in 
1955. 

From 1943 to the present time, there has been no mining. 

In 1954, after patent issued, timber in excess of 2 million board-feet 
was cut and sold by the patentees (hearings, p. 93). 


IV. EVENTS PRIOR TO FILING OF PATENT APPLICATION (1935-48) 


A. Applications for mining loans, Reconstruction Finance Corporation 

On October 14, 1936, Al Sarena Mines, Inc., filed an application for 
a development loan in the amount of $19,642 with the Reconstruction 
Finance Corporation. After intensive analysis of the loan application, 
it was disapproved in 1943. Exhibit A of the Al Sarena Mines, Inc., 
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loan application, under the heading “Adaptation and Resources,” 
contains an estimate of 12 million board-feet of standing timber on 
the property. 

On October 20, 1939, Al Sarena Mines, Inc., entered into a lease- 
purchase agreement with the Al Sarena Corp., of Houston, Tex. The 
lease was made a part of two mining loan applications filed by the Al 
Sarena Corp. with the Reconstruction iene Corporation on 
January 23, 1940. The agreement was to run for 1 year with pro- 
vision for a year-to-year extension. Under its terms the Al Sarena 
Corp. paid $500 cash to Al Sarena Mines, Inc., and agreed to make 
further payments based on a specified percentage of gross receipts. 
The lessee also agreed to maintain payment of installments due from 
Al Sarena Mines, Inc., to the Pearl Mining Co. under a contract of 
sale for certain of the mining claims. The optional purchase pro- 
vision of the agreement stated the purchase price for the sale of the 
claims by Al Sarena Mines, Inc., to the Al Sarena Corp. was to be a 
transfer of 40 percent of the stock of the Al Sarena Corp. to Al Sarena 
Mines, Inc., but only if Al Sarena Corp. had developed and blocked 
out a quantity of commercial ore not below $6 per ton in gold and 
silver values and in sufficient quantities to maintain a 200-ton daily 
milling operation, or low-grade ore below the value of $6 a ton suffi- 
cient to maintain a 500-ton daily milling operation. This condition, 
as the subsequent record clearly shows, was impossible to meet. 

. The agreement also provided that at any time during the life of the 
lease, the lessee, Al Sarena Corp. would have the right to patent the 
claims and sell the timber on such claims. 

On February 20, 1940, the Reconstruction Finance Corporation 
reaneheit both loan applications and gave the following reasons for 

enial: 


If the mining property is to be the security for a loan, it 
should contain blocked-out ore the net value of which, in the 
opinion of Reconstruction Finance Corporation, constitutes 
sufficient security for the loan. The data submitted in the 
applications show that there has been considerable work done 
at this mine but it appears that as a result there is very little, 
if any, mineralization opened up that could be mined and 
milled at a profit * * * It is our opinion that the mining 
and milling of the mineralized bodies contained within this 
property would result in very little, if any profit; hence it 
does not offer sufficient security for a loan. 


In response to another — dated March 5, 1940, from Al Sarena 
Corp. regarding the loan, the Reconstruction Finance Corporation on 
March 14, 1940, stated: 


We have again carefully studied all the data submitted 
with the ap fications of the Al Sarena Corp. and, based 
upon these Tate, it is clearly our opinion that the project 
does not offer sufficient security for a general mining loan 
nor do we believe that through the expenditure of a de- 
velopment loan there would be developed a sufficient quan- 
tity of ore of a sufficient value to pay a profit upon mining 
operations, as required by the act. We wish to advise you 
that we have given very careful consideration to each report 
submitted and: have not confined our attention to any par- 
ticular one. 
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Undoubtedly you realize that there has been a consider- 
able amount of money spent on prospecting this property 
and as yet there is very little ore developed. The applica- 
tions contain some general statements that the property 
offers development possibilities but there are also statements 
that considerable more work has to be done to prove this. It 
clearly looks to us that any work done now would be of a 
prospecting nature with the hopes of finding ore, a purpose for 
which development loans are not made. (See letters of Feb. 
20 and Mar. 14, 1940, from John E. Norton, Chief, Mining 
Section, Reconstruction Finance Corporation, to Cecil R. 
Hayden, president, Al Sarena Corp., Houston, Tex., from 
Reconstruction Finance Corporation files, identified as— 
Al Sarena Corp., #3529, #35.47 Oregon AUAG, 3-30-40 
(Withdrawn Mining Loan—Corresp. & Document). 


On March 5, 1940, the president of Al Sarena Corp. wrote to the 
Reconstruction Finance Corporation asking reconsideration of its 
ne for mining loans. The following is quoted from that 
etter: 

We most certainly are not questioning the judgment of 
the engineers of the RFC, in turning down this loan, for, 
as you say, there must be proper and adequate security, but 
taking the 2 items of blocked-out ore and the available timber 


reserves on the claims, we have a security of some $340,000 on 
which we ask a $51,000 loan. [Italics supplied.] 


A report dated May 13, 1939, on the mining property of Al Sarena 
Mines, Inc., by one of the corporation’s mining engineers, Mr. George 
P. Sopp, contains the following: 


Timber.—By patenting the property, the Al Sarena Min- 
ing Co. would obtain title to at least 12 million feet of timber, 
valued at approximately $80,000. (Identified as exhibit 
B-1, and filed as a part of the mining loan application sub- 
mitted by the Al Sarena Corp.) 


In exhibit A-6b, filed by Al Sarena Corp. in support of its loan 
application in 1940, the following is set forth: 


8. Loan will be repaid as rapidly as possible from operation 
of 75-ton mill (or larger mull if justified and in manner 
prescribed by RFC). There is also approximately 20 million 
Jeet of timber on the properties that can be sold to nearby mills. 
[Italic supplied.] 


It should be noted that at the time these statements were made, 
Al Sarena did not own the timber on the claims and had no right to 
sell it. The corporation did not get title to the timber and the right 
to sell it until the patents were granted by the Department of the 
Interior in 1954. 

Another mining engineer employed by the company, Mr. D. Ford 
McCormick, in his report of July 15, 1937, also noted the fact of timber 
growing on the claims by saying: 

It is estimated that there are 20 million feet of excellent fir 
and pine timber on the claims. 
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As a part of its loan application, the Al Sarena Corp. submitted 
what it designated as a ‘‘Proforma Balance Sheet’ dated January 23, 
1940, showing under ‘‘Assets’’, the following: 


Mining claims (approx. 400 acres in 23 claims) --.-.-.----.----------- $80, 000 
Timber resources (approx. 20 million feet of timber on said claims).... 80, 000 


V. PRODUCTION FROM THE CLAIMS SINCE 1935 


A. The lead concentrate story 


Al Sarena Mines, Inc., in pressing its patent application, made much 
of what it called the contribution made by this mining property to the 
war effort through its lead production. 

Examination of smelter records, and of records of the Metals Re- 
serve Co., subsidiary of the Reconstruction Finance Corporation, dis- 
closes that this contribution consisted of 21,716 pounds of lead con- 
centrates over a 3-year period, with a total gross value of $1,218.18 
including a payment of $24.60 by the Metals Reserve Co. for ‘excess 
production” over normal expectation. 

Between 1935 and 1943, when all mining operations on the Al 
Sarena properties ceased, there was a total production of gold valued 
at $14,231 and of silver valued at $872.46. This production, together 
with that from lead, gave the operation a total gross ore production 
valued at $16,322.44, over an 8-year period. 

This total gross from mining operations would not be adequate 
to defray the cost of assessment work on 23 claims at $100 per claim 
per year over an 8-year period. 

It is significant that during the same period of time the operation 
had a payroll, as shown by reports filed with the Compensation Com- 
mission of the State of Oregon, in the sum of $47,553.09, which clearly 
corroborates expert testimony that a prudent man would not attempt 
to mine the property, and pinpoints why there has been no mining on 
any of the 23 claims since 1943, 


VI. EVENTS PRIOR TO DECISION GRANTING PATENT (1948-54) 


A. The application for patent 

1. Chronology: 

(a) Application filed October 4, 1948, for patent to 23 claims. 

(6) On December 2, 1948, the supervisor of the Rogue River Na- 
tional Forest, wrote to the regional forester, calling attention to the 
publication of summons and notice of patent application (hearings, 

. 730). 
(c) On December 7, 1948, the Regional Forester’s Office requested 
a copy of the patent application from the Bureau of Land Manage- 
ment, and by memorandum of December 9, 1948, transmitted a copy 
to the Rogue River Forest Supervisor with a request for information 
as to when a mineral examination of claims would be undertaken 
(hearings, p. 731). 

(d) On December 7, 1948, the Bureau of Land Management 
officially notified the Forest Service of the pending application for 
patents in accordance with Joint Order of August 15, 1915, issued by 
the Secretaries of the Interior and Agriculture (hearings, p. 534). 

(e) On December 15, 1948, the Office of the Regional] Forester wrote 
to the Regional Administrator of the Bureau of Land Management 
requesting the Bureau of Land Management to conduct a mineral 





12 THE AL SARENA CASE 


examination of the claims because the Forest Service did not have 
available a qualified mineral examiner in the area at that time. The 
letter also pointed out that on account of bad weather conditions, the 
mineral examination should be deferred until the spring of 1949 (hear- 
ings, p. 730). 

(f) On January 13, 1949, Al Sarena Mines, Inc., filed final proofs 
with the Bureau of Land Management (hearings, p. 535). 

(g) On February 8, 1949, Al Sarena Mines, Inc., was advised by the 
Bureau of Land Management that the purchase price would be $2,375, 
at the statutory rate of $5 per acre, and that upon compliance with 
other requirements and the receipt of the purchase money, further 
consideration would be given to the issuance of final clearance of 
mineral entry (hearings, p. 535). 

(h) On February 10, 1949, Al Sarena Mines, Inc., filed application 
to purchase all the claims, and on February 17, 1949, the Bureau of 
Land Management issued an official receipt to the company for the 
purchase price of $2,375, which was paid subject to later approval of 
the patent application (hearings, p. 535). 

(i) On April 6, 1949, the Bureau of Land Management issued a 
mineral certificate to Al Sarena Mines, Inc., stating that patent 
would be withheld pending a report by the Bureau of Land Manage- 
ment Regional Administrator upon the bona fides of the claims 
(hearings, p. 536). 

(7) At the request of the Forest Service, Mr. Elton M. Hattan, 
Bureau of Land Management mineral examiner, examined the claims 
for 5 days in May 1949, took samples from the discovery points and 
other points on the claims (hearings, p. 27). These samples were 
sent to the Annes Engineering Co. Laboratory in Grants Pass, Oreg. 
(hearings, p. 27). 

In July 1949, Mr. Hattan and Mr. W. C. Sanborn, mineral examiner 
for the Forest Service, reexamined the 15 contested claims, taking 
samples at places indicated by Mr. H. P. McDonald, Jr., secretary- 
treasurer of Al Sarena Mines, Inc., and sent the ore samples to the 
Abbott A. Hanks Laboratory in San Francisco, Calif. (hearings, pp. 
30-31). 

When the McDonalds submitted to minerals examiner Hattan some 
assays showing higher values, he made a further examination in Sep- 
tember 1950, taking additional samples from the claims and a few from 
the company warehouse. Mr. Hattan sent these to the Bureau of 
Mines Laboratory at Albany, Oreg. (hearings, pp. 34-35). 

In addition, Mr. Hattan took that portion of the sample pulps 
retained by the Annes Co., in accordance with their practice, and 
submitted them to the Abbott A Hanks Laboratory for recheck. The 
recheck by Hanks confirmed the original assay by Annes (hearings, 

. 31). 
a The results of these assays and of the assays submitted by the 
A. W. Williams Inspection Co. of Mobile, Ala., are shown on the 
following chart: 
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(Samples submitted for assay were taken from points on the claims 
designated by representatives of Al Sarena Mines, Inc.) 

(Testimony of Mr. George B. Holderer, committee staff mining 
engineer, was that Al Sarena ore would have to show a value of $20 a 
ton in order to operate the property at a profit.) 

(k) On April 13, 1950, the United States Forest Service filed formal 
protest against 15 of the 23 claims based on: (1) Minerals had not 
been found in sufficient quantities to constitute a valid discovery; and 
(2) That on 5 of the 15 claims the $500 statutory improvement work 
had not been made. 

(1) On April 25, 1950, the Bureau of Land Management notified 
Al Sarena Mines, Inc. of the protest by the United States Forest 
Service. 

(m) On May 22, 1950, Al Sarena Mines, Inc. filed its answer to the 
charges, requesting that the protest be dismissed and patents be 
issue 

(n) On September 13, 1950, a hearing was held before Pierce N. 
Rice, manager of the Bureau of Land Management office in Portland, 
Oreg., with the United States Forest Service present, representing the 
United States Government, and representatives of the Al Sarena 
Mines, Inc., represented by counsel, also present. 

(1) The manager opened the proceedings. Counsel for Al 
Sarena Mines, Inc. demanded rulings on certain motions. and 
demurrers he had filed preliminary to the proceedings. The 
manager listened to the arguments made by counsel, overruled 
the demurrers and dismissed the motions (hearings, pp. 6 and 9). 

(2) At that time the Forest Service asked for permission to 
proceed with the hearing. The counsel for Al Sarena Mines, 
Inc. asserted that he had an agreement with the then solicitor 
of the Department of the Interior to the effect that the Federal 
Code and Regulations and the Rules of Practice prescribed by 
the Department would not govern in this particular case (hear- 
ings, pp. 15 and 16). The manager stated that he had not been 
advised officially of the alleged agreement and ‘‘in view of the 
fact that it was very unusual, (he) was (not) prepared to accept 
counsel’s interpretation of the agreement” (hearings, pp. 15 and 
16). The manager offered to telephone to Washington, D. C., 
check on the alleged agreement, but the Al Sarena representa- 
tives refused to wait (hearings, p.16). (The former Solicitor has 
denied any such agreement.) (See letter, November 16, 1950, 
White to MacMahon, hearings, p. 642.) 

(3) Counsel for the company then stated that he would not 
participate in the proceedings, that he would offer no evidence 
orally, documentary or otherwise at the hearing p.—). He then 
advised the company representatives not to attend any further 
proceedings and they left the hearing room. 

(o) Mr. Rice testified he was greatly disturbed by the actions and 
attitude of the company’s counsel and representatives. He there- 
fore sent the complete file to the Director of the Bureau of Land 
Management on October 2, 1950, suggesting that the Director render a 
decision in the case. On November 24, 1950, the Director returned 
the file to Mr. Rice with instructions to render a decision on the basis 
of the record, in accordance with the regularly established procedure 
of the Bureau. 
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(p) On December 14, 1950, Manager Rice rendered the decision 
sustaining the protest of the Forest Service. 

(q) On April 27, 1951, the Assistant Director of the Bureau of Land 
Management in Washington, D. C. affirmed that decision not to grant 
patents on 15 of the contested claims, but this ruling did not invalidate 
the mining claims, nor disturb possession of the claims by the appli- 
cants. 

(r) On May 21, 1951, Al Sarena Mines, Inc. appealed to the Secre- 
tary of the Interior. 

(s) On July 28, 1951, the Al Sarena Mines, Inc. brought an action 
in the United States District Court for the Southern District of Ala- 
bama to compel the Secretary of the Interior to issue a patent for the 
15 claims. (The company maintained this action until June 17, 1954, 
which was after the patents were issued on February 15, 1954.) 

(t) On August 3, 1951, Solicitor Mastia G. White offered to remand 
the case to the field for another hearing (cite). The files disclosed no 
answer to the offer. 

(wu) This was the posture of the case when Clarence A. Davis was 
sworn in as Solicitor of the Department of the Interior on February 
17, 1953. 


VII. PROCEDURE AGREED UPON TO PRODUCE ADDITIONAL EVIDENCE 
UPON WHICH TO ISSUE PATENT 


A. The Office of the Solicitor of the Department of the Interior 


Mr. Clarence A. Davis was sworn in as Solicitor of the Department 
of the Interior on February 17, 1953. The Solicitor is the highest 
ranking legal officer of the Department. He is the principal legal 
adviser of the Secretary and is responsible for and has supervision over 
all legal work of the Department. The authority to decide appeals re- 
lating to the public lands is vested in the Solicitor, and his decisions 
are final. 


B. Congressional intervention 


The Al Sarena applicants, from time to time, sought to enlist con- 
gressional assistance. The record contains communications from Con- 
gressman Frank Boykin of Alabama to the Department of the Interior 
(hearings, pp. 555-559). The office of Senator Eugene Millikin, of 
Colorado, inquired about the case and Senator Estes Kefauver, of 
Tennessee, had some correspondence with the McDonald family about 
the matter (hearings, pp. 560, 575, and 576). 

However, former Secretary Chapman and his Solicitor, Mastin G. 
White, did not grant the patents. When these officials left office by 
reason of the change of administration, Al Sarena Mines, Inc., was 
still maintaining its action in the Federal District Court in Alabama, 
seeking to compel issuance of the patents—which Mr. Chapman and 
Mr. White had steadfastly refused to do. 

After Mr. Douglas McKay took office as Secretary of the Interior, 
and Mr. Clarence A. Davis as Solicitor, Representative Harris Ells- 
worth of Oregon took an interest in the case. There is, of course, 
nothing improper or unusual in a Representative or Senator seeking 
to advance legitimate interests of his constituents. The committee 
merely wishes to point out that it was only after active intervention 
by Representative Ellsworth and his administrative assistant, Mr. 
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H. S. Garber, that Solicitor Davis ordered the Al Sarena case to be 
processed in a highly unusual and unprecedented manner. 

In a letter of September 3, 1953, to Mr. D. Ford McCormick, mining 
engineer for Al Sarena, with a copy to the Director of the Bureau of 
Mines, Mr. Davis says: 


In an effort to determine the matter fairly, I have agreed 
with Congressman Ellsworth, who has interceded in behalf 
of the company to ask you and Mr. Volin of the Bureau of 
Mines or his substitute to procure personally sufficient 
samples of the deposits on each claim to afford adequate 
assays on which the Secretary can base his decision on the 
validity of the discovery. 


This letter constituted a part of the official instructions from the 
Solicitor of the Department of the Interior to subordinate employees 
who were assigned the task of conducting a so-called independent 
investigation. It is also notable that in advising the Director of the 
Bureau of Mines of the modus operandi that would be undertaken, 
Mr. Davis sent him a copy of his letter to the applicant, which contains 
the following language: 


Pursuant to my conversation with Mr. Garber, adminis- 
trative assistant to Congressman Ellsworth, the following 
modus operandi is acceptable to me in acquiring further 
evidence of a valid discovery on your contested claims. * * * 


C. Procedure adopted to produce additional evidence 


In his testimony on January 26, 1956, Mr. Davis stated that there 
were three possible alternatives to dispose of the Al Sarena case. 
He asserted that the first and most obvious was to send the case back 
to the Bureau of Land Management in Portland, Oreg., for another 
hearing. However, he decided not to do this, because (1) there had 
been a 5-year delay; (2) the Al Sarena people had accused officials of 
the Bureau of Land Management and the Forest Service of collusion; 
(3) the first hearing “had broken up in confusion”; ‘‘much of the 
evidence of the claimants * * * did not appear in the record to send 
to Washington”; ‘‘the hearing officer had been reluctant to render a 
decision”; and ‘the record of the entire affair was not such as to 
inspire any confidence in me for a speedy determination of the matter.” 
He said that to remand the case for a further field hearing seemed to 
him a vain act. He asserted that he felt the “‘same suspicions and 
hostile attitudes would be present’’ and that this would delay final 
decision for another period of years (hearings, p. 539). 

He also discarded the idea of having the case decided through the 
courts, claiming that if the Al Sarena Co: appealed from a finding of 
fact by the Solicitor that there was a lack of sufficient mineralization, 
that finding would be conclusive on the court and relief would be 
denied. With this in mind, Mr. Davis stated that “the company 
would get no complete review in the courts” (hearings, p. 539). 

He then decided to have the Bureau of Mines and the applicant 
company jointly take new samples from the claims and submit them 
to an assayer ‘‘mutually acceptable’ to both parties. Mr. Davis’ 
testimony on January 31, 1956, in commenting on the new procedure 
is worthy of note: 
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Mr. Cosurn. Then the point is, is it not, that despite 
the evidence on file of various assay reports, numerous 
assay reports 

Mr. Davis. Yes. 

Mr. Cospurn. You decided to start all over again? 

Mr. Davis. That is right. That is a very fair statement. 
I am glad you made it because that is exactly my attitude 
on the thing (hearings, p. 661). 

Here Mr. Davis admits that the record in the case which was before 
him on appeal was ignored insofar as the vital and fundamental 
question of mineralization was concerned. The whole procedure 
was conceived and carried out without any notice of any kind to 
the Forest Service or the regional solicitor of the Department of 
Agriculture, charged with the duty and responsibility of representing 
the interests of the United States as the contesting party in the 
proceedings (hearings, p. 579.). 

On September 3, 1953, Mr. Davis wrote certain letters anda 
memorandum, designed to govern the procedure in obtaining evidence 
of mineralization. These documents, constituting the official instruc- 
tions, are quoted in full: 


At Sarena Minzs, Inc., 
Trail, Oreg. 


GENTLEMEN: Pursuant to my conversation with Mr. Garber, the 
following modus operandi is acceptable to me in acquiring further 
evidence of a valid discovery on your contested claims: 

1. I should like M. E. Volin, a mineral expert from the Bureau 
of Mines in Spokane, to accompany Mr. D. Ford McCormick when 
samples are obtained for assaying purposes. In the event Mr. Volin 
is unable to take the assignment, he will designate one or more sub- 
stitutes from the Bureau of Mines who will be available. 

2. The two men may arrange the time and place of meeting to suit 
their convenience. They should meet as promptly as_ possible, 
however. 

3. Accurate record should be kept of the location from whence 
each sample is taken. 

4. Samples should be taken from each of the following claims: 
eed Applegate, J. W. Merritt, Rainboe, Sulphide, Delia McKinnon, 

Cougar, Oro Beccndido, W. C. Leever, J. i Grubb, J. D. McKinnon, 
manganese claim, Staples, Arroyo Verde, Alabama, and La Jolla. 

You may take as many samples of ‘whatever weight from each 
claim as you desire. 

5. The samples should be retained in the possession of Mr. McCor- 
mick and the Government representative until shipped or delivered 
to a qualified assayer who is acceptable to both men. 

he assay report should be labeled so that they are easily identi- 
fied to the claims from which they are procured and the reports 
sent to me promptly. 

7. Mr. McCormick’s salary and expense and the assaying costs 
will have to be borne by you. The Government will bear only the 
expense of its representative. 

Very truly yours, 
CLARENCE A. Davis, Solicitor. 
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Copy to: Director, Bureau of Mines, 
Congressman Ellsworth, 
Mr. D. Ford McCormick, Eagle Point, Oreg. 
Memorandum to: Director 
Bureau of Mines 
From: The Solicitor 
Subject: Al Sarena Mines, Inc. 


Enclosed please find a copy of a memorandum which I have sent 
to the above subject, and a copy of my letter to Mr. McCormick. 
They are self-explanatory. 

In view of the fact that the company did not introduce evidence of 
discovery at the hearing for patent, it is my desire to give them this 
opportunity to make their showing. I am aware of the peculiar nature 
of the area that they say is mineralized and want to approve patent 
for them if the assays afford us the well established legal basis therefor. 
All people concerned should, therefore, cooperate in obtaining sam- 
ples and assays upon which no doubts will be harbored by anybod 
The decision on the application for patent should be eronek” 
easier after we have the new assays 

Mr. Armstrong of my office has talked to you and Mr. Miller con- 
cerning this matter and has been told that Mr. Volin at Spokane 
should be available to represent the Government when the assay 
samples are taken. I would appreciate your cooperation in sending 
him the suggested procedure and instruction to contact Mr. McCor- 
mick at Eagle Point, Oreg. My principal concern is to have a quali- 
fied Government representative present to see that tlie assay samples 


are fairly taken from each claim and then delivered to a competent 
assayer. 


Cuarence A. Davis, Solicitor. 


Mr. D. Forp McCormick, 
Route 1, Box 125, Eagle Point, Oreg. 

Dear Mr. McCormick: As you know, the Al Sarena patent 
application has been appealed to the Secretary of the Interior. The 
application, to this point, has been rejected on the ground that the 
company has not produced satisfactory evidence of a valid discovery 
on certain of the claims. 

In an effort to determine the matter fairly, I have agreed with 
Congressman Ellsworth, who has interceded on behalf of the company, 
to ask you and Mr. Volin of the Bureau of Mines, or his substitute, 
to procure personally, sufficient samples of the deposits on each claim 
to afford adequate assays on which the Secretary can base his deci- 
sions on the validity of the discoveries. 

I am enclosing herewith a copy of the procedure which I have 
suggested for you and Mr. Volin to follow. I have also asked Mr. 
Volin to contact you promptly so that you can arrange the time and 
place of meeting, convenient to both of you. 

Sincerely yours, 
CuiarencE A. Davis, Solicitor. 
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These instructions stated: 


I am aware of the peculiar nature of the area that they say 
is mineralized and want to approve patent for them if the assays 
afford us the well established legal basis therefor. All people 
concerned should, therefore, cooperate in obtaining samples 
and assays upon which no doubts will be harbored by anybody. 
The decision on the application for patent should be con- 
siderably easier after we have the new assays. [Italic 
supplied.] 


This statement could well have been interpreted by employees of 
the Bureau of Mines as notice that the Solicitor was desirous of 
obtaining such evidence of mineralization as would permit him to 
issue patent. 


D. The mineral examination by the Bureau of Mines 


_ Mr. N. E. Volin, of the Spokane office of the Bureau of Mines, 
designated Mr. Richard N. Appling, one of his subordinates stationed 
at Grants Pass, Oreg., to carry out the instructions. Mr. Appling 
met with Mr. D. Ford McCormick, the mining engineer retained by 
Al Sarena Mines, Inc., on November 12, 1953, and together with the 
McDonalds they took samples from points indicated by the company 
representatives. A portion of each sample was sent to the A. W. 
Williams Inspection Co., of Mobile, Ala., for assay. Another 
portion of each sample was placed in the office of the Oregon State 
geologist at Grants Pass., Oreg., for safekeeping. Mr. Appling had 
no instructions to keep such duplicate samples, but stated that he 
did so to avoid retaking samples if those sent to Mobile were lost in 
transit. 

Under the instructions from Solicitor Davis, Al Sarena Mines, Inc., 
was to pay for the cost of the assays. The assay house selected had 
to be acceptable to both the applicant and the United States Bureau 
of Mines. Both Mr. Appling and Mr. Volin of the Bureau of Mines 
stated that they had suggested to Al Sarena Mines, Inc., the services 
of three western assay houses located within a reasonable distance of 
the location of the claims. They were Smith-Emory and Abbott A. 
Hanks of San Francisco, Calif., and Union Assay Co. of Salt Lake 
City, Utah (hearings, p. 236 and 313). Al Sarena Mines, Inc., from 
the very beginning insisted on the A. W. Williams Inspection Co. of 
Mobile, Ala. (hearings, p. 110). The Bureau of Mines acceded to 
this demand of the applicant. The fact that the company was paying 
for the assay, and had established credit with the A. W. Williams 
Inspection Co., coupled with the further fact that the applicant had 
offices in Mobile, Ala., and had done business in the past with the 
A. W. Williams Inspection Co. obviously influenced the Bureau of 

Mines representative in acceding to this demand. 

Teeitinieks following the receipt of the assay report from the 
A. W. Williams Inspection Co. at Mobile, Ala., Mr. Appling, repre- 
senting the Government, and Mr. D. Ford McCormick, representing 
the company, decided to destroy the retained samples by throwing 
them in the Rogue River. The A. W. Williams Inspection Co. did 
not keep duplicate samples as had the western assay companies to 
which Mr. Hattan had sent his samples. 
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Mr. McDaniel of the A. W. Williams Inspection Co-"testified that 
assaying, particularly of precious metals, was a very smali part of 
the company’s work. In fact, its first gold and silver assays were 
made in connection with the Al Sarena claims. At that time, Mr. 
McDaniel worked out assay methods with the assistance of one of the 
McDonald brothers and of a book on the subject (hearings, pp. 173, 
174). 


Vill. THE OPINION AND DECISION TO GRANT PATENTS 


Despite the fact that this was supposed to be an independent Gov- 
ernment investigation, the assay report constituting the basis for the 
decision to grant patent was never transmitted directly by the A. W. 
Williams Inspection Co. to any Government agency or official. 

On December 24, 1953, the assay report on the mineral values of 
the 15 contested claims was delivered by Mr. H. S. Garber of the 
office of Congressman Harris Ellsworth to Solicitor Davis (hearings, 
p. 606). Why this assay report was sent to Congressman Ellsworth 
instead of to Mr. Davis, in accordance with the official instructions, 
has never been explained. A copy of the assay report was also sup- 
plied Mr. Appling, the Bureau of Mines engineer in Trail, Oreg., by 
Mr. D. Ford McCormick, the Al Sarena Co.’s mining engineer. 

On December 29, 1953, Solicitor Davis and Associate Solicitor J. 
Reuel Armstrong telephoned Mr. R. N. Appling in Grants Pass, 
Oreg. (hearings, p. 545). According to the testimony of both Mr, 
Appling and Mr. Davis, the purpose of this call was to get Mr. 
Appling’s opinion of the value of the minerals on the disputed claims. 
Mr. Appling testified: 


I would like to say that I was reluctant to answer for the 
reason that I did not have all the facts. I did not have 
enough time to make a thorough investigation of the prop- 
erty. I answered it with reluctance. In effect I said to him 
that I thought the assays were sufficiently good in my own 
personal opinion to warrant a program of exploration of the 
property (hearings, p. 352). 


He said he was asked by Mr. Davis to submit his written report 
directly to the latter, instead of through regular channels. A 
Appling testified: 


We have rather strict regulations in a region such as that 
regarding correspondence and channels through which reports 
should be sent. I was not aware that Mr. Davis would have 
the authority to supersede those instructions that we had 
had. That was the reason that I did not want to send the 
report directly to him. I wanted it to go through channels. 
(hearings, p. 351). 


Apparently Mr. Davis did not insist on a direct report because he 
issued his decision and opinion in the case at least 2 days before the 
written report made by Mr. Appling could have reached the Depart- 
ment here in Washington, D. C. (hearings, p. 657). 

On January 6, 1954, Mr. Davis granted the patent application 
submitted by Al Sarena Mines, Inc. His opinion reciting the reasons 
for the favorable decision is a curious one. In the first 12 pages 
of that decision, Mr. Davis sets aside all the contentions of the 
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Al Sarena Co. For example: Al Sarena contended that it was entitled 
to a patent prior to the filing of the protest by the Forest Service and 
that, therefore, the Department of the Interior had no authority to 
entertain the protest. Mr. Davis held “the contention is untenable” 
(hearings, p. 11). 

Another contention of Al Sarena was that there were certain irregu- 
larities in the protest and in the manner in which the hearing before 
the Bureau of Land Management in Portland, Oreg. was conducted. 
Mr. Davis brushes these contentions aside and says: 


* * * for the most part they appear to be immaterial and 
without substance (hearings, p. 13). 


Thus Mr. Davis, in effect, sustained all the actions taken by the 
Bureau of Land Management in the original proceedings, and the 
subsequent decisions of both the Manager of the Land Office at 
Portland, Oreg., and the Assistant Director of the Bureau of Land 
Management, in Washington, D. C. 

Mr. Davis testified that the sole legal basis upon which he based 
his decision was that a sufficient mineralization of the claims was 
established to justify a prudent man in the further development of 
the property (hearings, p. 600). Mr. Davis also testified on January 
31, 1956, that after the record had been presented to him, he had 
decided to start all over again to obtain evidence of mineralization. 
This procedure resulted in a single unchecked report of assays by the 
A. W. Williams Inspection Co. of Mobile, Ala., which was the only 
new documentary evidence before Mr. Davis when he rendered his 
decision on January 6, 1954. 

Mr. Davis’ decision to overrule the findings of fact and the con- 
clusions reached by the responsible officials of the Bureau of Land 
Management and to approve the patent application thus had no 
evidentiary support save and except the aforesaid A. W. Williams 
Inspection Co. assay report. 

Attention is called to the fact that as early as 3 years prior to the 
time Mr. Davis’s subordinates acceded to the demand of the Al Sarena 
Co. that the A. W. Williams Inspection Co. do the supplemental 
Al Sarena assays, the General Services Administration had load this 
company’s services unsatisfactory and erratic as is shown by the 
following official report from the General Services Administration: 


Many of the assay reports on imported bauxite by the 
Williams laboratory were questioned b contractors supply- 
ing the bauxite, and as a result, such reports had to be 
umpired for settlement purposes. In each instance the um- 
pire proved the Williams laboratory results were «incorrect. 
(hearings, pp. 216, 217.) [Italics supplied.] 


When asked whether the written Appling report that came to him 
from the field or the assay report from the A. W. Williams Inspection 
Co. had been evaluated by any of the mineral experts of the Bureau 
of Mines, Mr. Davis replied in the negative (hearings, p. 658). He 
attempted, however, to substantiate his decision on one other basis— 
the aforesaid telephone call from him to a relatively inexperienced 
mining engineer of the Bureau of Mines, Mr. R. N. Appling, who 
testified he reluctantly told Davis over the telephone that the claims 
should be further explored (hearings, p 352). 
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It should be reemphasized that Mr. Davis did not wait to issue his 
decision until the written report on the claims had been received from 
Mr. Appling. The record clearly shows that Mr. Davis was so 
anxious to approve the patent application that he did not even take 
the time to obtain expert evaluation of any written report submitted 
to him. Thus, we have a decision by the top-ranking legal officer of 
the Department of the Interior based on: (1) an unevaluated assay 
report from an assayer selected by the applicant for the patent, (2) a 
telephone conversation, (3) and some incidental statements in a 1949 
report never admitted in evidence. (See Davis’ decision, hearings, 
». 10). 

, COMMENT 


EVIDENCE IGNORED 


Mr. Davis conveniently overlooked a preponderence of uncontro- 
verted evidence adverse to the applicant on file in the record of this 
case, evidence that had been made the subject matter of a duly and 
legally constituted hearing; evidence submitted by both the United 
States Forest Service and the Bureau of Land Management. He 
ignored the numerous assay reports already on file in that record 
which clearly showed a lack of sufficient mineralization to justify 
issuance of patent on the 15 contested claims. 

In his opinion Mr. Davis stated that he did not wish to penalize 
the applicant for the patent on account of ‘the conduct of its counsel” 
(hearings, p. 14). In effect this means that Mr. Davis decided to 
reward the applicant for its refusal to submit any evidence in the 
regular course of the hearing procedure. The opinion of Mr. Davis 
further sets out that while it appears to be of little or no legal sig- 
nificance, the applicant had expended some $200,000 in the develop- 
ment of the claim. This gratuitous and mearingless observation as 
to fancied expenditures is not supported by any testimony or facts 
of record but, whatever its source, it seemed to have some peculiar 
significance to Mr. Davis. 

Illustrative of Solicitor Davis’ apparent dedicated purpose to 
grant the patents despite his own stated belief. that administrative 
procedures based upon the law should be followed is the following 
quotation from his decision: 


The purpose of the hearing under the Department’s rules 
of practice is to give both parties full opportunity to present 
their evidence, and if a claimant chooses to withdraw from 
the hearing without submitting his evidence or subjecting 
the Government’s witnesses to cross-examination, he must 
bear the consequences (hearings, p. 13). 


Despite this dictum in his decision Mr. Davis in his testimony 
before the Joint Committee took the position that he had no choice 
but to grant this patent under law. This presumption is clearly 
rebutted not only by the complete departmental record which was 
available to Mr. Davis, had he not chosen to ignore it, but also by 
the Reconstruction Finance Corporation records containing the 
loan applications filed by Al Sarena Mines, Inc. and its lessee, which 
show beyond any doubt that there was not sufficient mineralization 
of the claims even to warrant approval of a loan for only $20,000. 
This entire Reconstruction Finance Corporation record was available 
to Mr. Davis in the files of his own Department of the Interior. 
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It is certainly hoped that the decision in the Al Sarena case will not 
constitute a precedent. Otherwise any mining claimant who wants 
to obtain a patent could easily do so by— 

1. Refusing to comply with the rules and regulations of the 
Department of the Interior; 

2. Refusing to submit any evidence in the regular course of the 
proceedings ; 

3. Bringing about political intervention so that a procedure 
patterned for his exclusive use and benefit will be ordered to 
procure questionable evidence sustaining his application; 

4. Ryeludine one of the parties—the contestant—from partici- 
pation in the production or examination of that new evidence; 

5. Alleging that he has invested large sums of money in the 
development of the claim, and persuade the official deciding the 
case to ignore the facts of stone 


THE EXTRAORDINARY PROCEDURE ORDERED IN THIS CASE 


Solicitor Davis, in considering the Al Sarena claims, ordered what is 
admitted by everyone to be an extraordinary procedure in this one case. 
The committee believes that this procedure was grossly unfair to the 
public interest and to the Government; that it was unprecedented; 
that it sets a dangerous precedent for the future and that it was ille- 

al because it violated two specific provisions of the Administrative 
Procedure Act, which the committee believes apply to these proceed- 
ings. 
EVENTS PRECEDING THE DAVIS ‘“‘MODUS OPERANDI”’ 


Briefly, what occurred was this. The contest brought by the Forest 
Service on behalf of the Government wes set for hearing in Portland, 
Oreg., on September 13, 1950. Representatives of the Al Sarena 
Mines, Inc., appeared at the hearing with tbeir attorneys as did pre- 
resentatives of the Forest Service. The Al Sarena Mines, Inc., de- 
manded that the hearing officer abandon and disregard the rules of 
practice of the Department of the Interior (43 C. F. R. 221) which 
govern the conduct of hearings held by the Department and instead 
adopt and follow the rules governing cases in the Federal district 
court. The Al Sarena people asserted that the Interior Department’s 
then Solicitor, Mastin G. White, had agreed that this particular pro- 
ceeding would be governed by the Federal court rules. This amazing 
and unsubstantiated allegation was later denied completely by Mr. 
White. (See Davis decision, hearings, p. 10.) 

The hearing officer refused to accept this unprecedented demand, 
and offered to adjourn the hearing and call Washington, D. C., to 
check on the assertion. The Al Sarena representatives would not 
wait for such a call and walked out of the hearing, refusing to put 
any evidence into the record. The hearing official proceeded with 
the hearing and took the Forest Service’s evidence. This evidence 
was subject to cross-examination and rebuttal by the Al Sarena 
representatives, but this was not done because they refused to par- 
ticipate further in the hearing. The Forest Service evidence showed 
that the mineral values were negligible on the 15 contested claims. 

The hearing officer was concerned about the ‘personal and violent 
charges” of the Al Sarena representatives, so he sent the file to the 
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Director of the Bureau of Land Management in Washington sug- 
gesting that the latter issue the initial decision. The Director, 
however, followed the established procedure and the principles of 
the Administrative Procedure Act by returning the file to the hearing 
officer to issue a decision based on the record of the case. The 
hearing officer then denied patent on the 15 contested claims. 

Al Sarena Mines, Inc., appealed to the Director, who affirmed the 
hearing officer. The company appealed to Secretary of the Interior 
Chapman on May 21, 1951. The case was referred to Solicitor 
White who had final authority to act on appeals to the Secretary. 
By this time, the record seemed to be in bad shape from the company’s 
standpoint because it had failed to present whatever evidence it 
might have had and had refused to cross-examine the Forest Service 
witnesses, despite its opportunity so to do. 

Solicitor White offered on August 3, 1951, to remand the case to 
the field for a further hearing. This would have given the Al Sarena 
Co. every opportunity to cross-examine the Forest Service witnesses. 
It would also have permitted the company to present its evidence 
in the open and to allow its witnesses to be cross-examined by the 
attorney for the Forest Service. 

The Al Sarena representatives refused this opportunity. They 
demanded that Solicitor White order the patent to be issued. They 
also sought to tie his hands by a suit in the Federal court in Alabama 
to compel Secretary Chapman to issue a patent. This device effec- 
tively prevented the Secretary from issuing a final adverse decision. 

The committee notes there has been a marked reluctance on the 
part of the McDonalds, who control the company, to present whatever 
their case may be in open proceedings. They walked out of the 1950 
hearing; they turned down a new chance in 1951 to present their case; 
and in 1955 and 1956 they declined opportunities to testify at these 
joint committee hearings (cite). On the other hand, they exerted 
terrific pressure behind the scenes to secure the issuance of a patent 
without following the regular procedures that apply to all other 
applicants for patents. 


THE PROCEDURE ORDERED BY SOLICITOR DAVIS 


After Mr. Davis became Solicitor under the new Secretary of the 
Interior, Mr. Douglas McKay, he received literally a barrage of letters 
and material from an Oregon Congressman and from the McDonalds. 
Vicious accusations were made by representatives of Al Sarena Mines, 
Inc., against the Forest Service and Bureau of Land Management 
employees. Apparently this pressure caused Mr. Davis to conclude 
that Mineral Examiner Hattan was biased and prejudiced against the 
applicant for patent, merely because Mr. Hattan in his official report 
had mentioned that there was timber growing on the claims, which 
certainly was a factor in considering the good faith of the applicants. 
So far as the committee could learn, Mr. Hattan’s fairness, objectivity, 
and impartiality had never before nor has since been questioned. 

Mr. Davis, however, did not call Mr. Hattan in for consultation nor 
did he make any other effort to verify or check his conclusion that 
Hattan was prejudiced. Instead, he agreed with the Oregon Congress- 
man to have a representative of the Bureau of Mines go to the claims 
with a representative of the company and take ore samples which 
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could be sent only to an assayer on which the company would agree. 
This turned out to be a relatively inexperienced Mobile, Ala., concern, 
but one with which the Al Sarena Co. had done considerable business. 
This procedure was carried out secretly so far as the other party to 
the contest, the United States Forest Service, was concerned. The 
Forest Service was representing the interests of the United States. 

Copy of the assay report showing a modest amount of mineral 
content was delivered to Solicitor Davis by the office of the Oregon 
Congressman. Mr. Davis then deliberately disregarded all previous 
evidence, since he testified he had determined to start out anew, and 
issued a decision granting the patent. The decision was written and 
signed before Mr. Davis even received the official Bureau of Mines 
report (hearings, p. 657). He had, however, telephoned long distance 
to the employee who had cooperated in taking the samples to see if he 
had the same assay report and to ask him what he thought of the 
results. In response, the employee said he thought the claims would 
merit further exploration. 

The Forest Service, which represented the Government as the other 
party in the hearings, was not notified of the procedure; was not 
permitted to see the “evidence” gathered by the Bureau of Mines in 
cooperation with the company; was given no opportunity to cross- 
examine the Al Sarena or Bureau of Mines representatives; was not 
allowed to question the sampling, assays or the methods used; and, in 
fact, had no knowlédge at all of the proceedings until after Mr. Davis’ 


decision granting patents had been issued and after all remaining 
vestiges of the ore samples had been destroyed. 
Mr. Davis violated departmental precedent. Every Forest Service, 


Bureau of Land Management, and Bureau of Mines official who 
testified stated that they had never before heard of such a procedure. 
Mr. Davis attempted to go back 44 years to cite U. S. v. Cameron 
(252 U.S. 450) as a precedent, but, in fact, as will be shown under a 
separate heading, that case completely refutes Mr. Davis’ position. 
Of course, the mere fact that an action has not been taken before does 
not necessarily make it bad. In the opinion of the committee, how- 
ever, Mr. Davis’ action was bad and sets a dangerous precedent. 

The action was obviously contrary to all normal concepts of 
American justice. If any judge dared to disregard all evidence 
submitted by one party to a lawsuit and to send out an agent to 
work secretly with the other side to gather and submit evidence for 
that other party, then received that evidence without any notice to 
the first party and decided the case thereon, that judge would certainly 
face impeachment proceedings. Yet that is exactly what Mr. Davis 
did in the Al Sarena case. 

Mr. Davis testified: 


Mr. Cosurn. Then the point is, is it not, that despite the 
evidence on file of various assay reports, numerous assay 
reports * * * 

r. Davis. Yes. 

Mr. Cosurn. * * * you decided to start all over again? 

Mr. Davis. That is right. That is a very fair statement. 
I am glad you made it because that is exactly my attitude on 
the thing (hearings, pp. 660, 661). 
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His directive did not Jend itself to qualifying Bureau of Mines 
employees to act with absolute impartiality in a mining patent matter, 
particularly when they were told that Mr. Davis, Solicitor of the 
Department, wanted to approve the patents and were instructed to 
cooperate with the mining claimant in obtaining the evidence necessary 
to furnish a legal basis for doing so. The Bureau of Mines repre- 
sentatives testified that this job was one which, so far as anyone 
could learn, the Bureau had never been called on to perform before 
(hearings, p. 263). 


APPLICABILITY OF THE ADMINISTRATIVE PROCEDURE ACT 


Sections 5, 7, and 8 of the Administrative Procedure Act (5 U.S. C. 
sec. 1004, 1006, and 1007) govern quasi-judicial administrative pro- 
ceedings before Federal agencies. They are designed to establish a 
rule of law, not of man in such proceedings, by assuring fair and open 
procedures under sound and established rules. In several respects 
they were particularly designed to prevent the reception of evidence 
and advice behind the scenes without notice to the parties in the 
proceedings. 

Decisions of the Supreme Court make it clear that the Administra- 
tive Procedure Act is applicable to mining claim contests. 

Congress has passed a number of laws concerning hearings before 
subordinate officers of the Bureau of Land Management (43 U. S. C. 
100-106). There is no explicit statutory requirement that proceed- 
ings for the cancellation of an entry on public lands be determined on 
the record after opportunity for an agency hearing. However, in 
Wong Yang Sung v. McGrath ((1950) (839 U.S. 33, 50)) the Supreme 
Court held that— 


the limitation to hearings ‘‘required by statute” in section 5 
of the Administrative Procedure Act exempts from that sec- 
tion’s application only those hearings which administrative 
agencies may hold by regulation, rule, custom or special dis- 
pensation; not those held by compulsion. 


The Court has also indicated that hearings for the cancellation of an 
entry under the public land Jaws are held under compulsion of law. In 
Cameron v. United States (252 U.S. 450, 460), it had this to say with 
respect to mining claims: 


Of course, the land department has no power to strike 
down any claim arbitrarily, but so long as the legal title 
remains in the Government it does have power, after proper 
notice and upon adequate hearing, to determine whether the. 
claim is valid and, if it be found invalid, to declare it null and 
void. This is well illustrated in Orchard v. Alexander (157 
U. S. 372, 383), where in giving effect to a decision of the 
Secretary of the Interior canceling a preemption claim there- 
tofore passed to cash entry, but still unpatented, this court 
said: ‘The party who makes proofs, which are accepted by 
the local land officers, and pays his money for the land, has 
acquired an interest of which he cannot be arbitrarily dis- 
possessed. His interest is subject to state taxation. Carroll 
v. Safford (3 How. 441); Witherspoon v. Duncan (4 Wall. 210). 
The Government holds the legal title in trust for him, and he 
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may not be dispossessed of his equitable rights without due 

process of law. Due process in such case implies notice and 

a hearing. But this does not require that the hearing must 
be in the courts, or forbid an inquiry and determination in 
| the Land Department.”’ And to the same effect is Michigan 
: Land & Lumber Co. v. Rust (168 U. S. 589, 593), where in 
giving effect to a decision of the Secretary canceling a swam 
land selection by the State of Michigan theretofore approved, 
but as yet unpatented, it was said: “It is, of course, not pre- 
tended that when an equitable title has passed the land 
department has power to arbitrarily destroy that equitable 
title. It has jurisdiction, however, after proper notice to 
the party claiming such equitable title, and upon a hearing, 
to determine the question whether or not such title has 
passed. Cornelius v. Kessel (128 U. S. 456); Orchard v. 
Alexander (157 U. 8. 372, 383); Parsons v. Venzke (164 U.S. 
89). In other words, the power of the department to inquire 
into the extent and validity of the rights claimed against 
the Government does not cease until the legal title has 
passed.” 


Accordingly the Al Sarena proceedings were required by law to be 
determined after an opportunity for an agency hearing within the 
meaning of section 5 of the Administrative Procedure Act. 

The United States was a party to the Al Sarena proceedings. The 
Forest Service and its parent agency the Department of Agriculture 
had the sole duty of and responsibility for representing the United 
States in the proceedings. This is made clear by the regulations of 
the Department of the Interior which read as follows (vol. 43, Code 
of Federal Regulations) : 


Sec. 205.6 Officers of Department of Agriculture who may 
file protests; notice to adverse party; hearvng. A protest may be 
initiated against any claim, mineral, or nonmineral, em- 
bracing lands within national forests at any time prior to 
patent, by the solicitor or the regional attorney, Office of 
the Solicitor of the Department of Agriculture filing in the 
land office, in triplicate, a complaint signed by the Chief, 
Forest Service, or the regional forester, not under oath or 
corroborated, setting forth clearly and briefly the grounds of 
the protest. Upon receipt of such complaint the manager 
shall issue the notice required by section 221.5 of this 
chapter, accompanied by a copy of the complaint and arrange 
for hearing, if applied for, as provided in section 205.4. 

Sec. 205.7 Officer to represent Government at hearing. In 
all hearings affecting lands or claims within a netional forest 
the regional attorney, Office of the Solicitor, Department of 
Agriculture, will be entered of record as appearing in behalf 
of the Government, and will conduct the Government’s side 
of the case. 

Sxc. 205.9 Notice to officers of Department of Agriculture 
le of answers, appeals, motions, orders, and decisions. In all 
| Government cases before managers involving lands or claims 
; 
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within a national forest, the regional attorney, Office of the 
Solicitor of the Department of Agriculture shall be served 
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with copies of all answers, appeals, motions, orders, and deci- 
sions required to be noted under the rules in cases of private 
contests. The proper officers of the Department of Agricul- 
ture shall have a right of appeal from any decision by the 
Bureau of Land Management and a right to take other like 
action in the same manner as a private contestant, and shall 
receive like notices of proceedings and decisions: Provided, 
however, That the Department of Agriculture shall not be 
required to take formal appeals from decisions of managers. 


Mr. Davis’ actions in the Al Sarena case violated sections 7 (c) and 
7 (d) of the Administrative Procedure Act as well as these Interior 
Department regulations. 


Section 7 (c) provides that— 


Every party shall have the right to present his case or defense 
by oral or documentary evidence, to submit rebuttal evi- 
dence, and to conduct such cross-examination as may be re- 
quired for a full and true disclosure of the facts. 


Section 7 (d) declares that— 


The transcript of testimony and exhibits, together with all 
papers and requests filed in the proceedings, shall constitute 
the exclusive record for decision, * * * 


These clauses support the view that any party, whether an agency 
or a private person, is entitled to notice of the reception of evidence 
at any stage of the proceedings. Another provision which strengthens 
the same position is the stipulation in section 12 that— 


Except as otherwise required by law, all requirements or 
privileges relating to evidence or procedure shall apply equal- 
ly to agencies and persons. 


Obviously when Mr. Davis secretly procured and accepted without 
notice to the Forest Service the Mobile company’s report of assays, 
the United States, represented by the Forest Service and its counsel, 
had no opportunity to submit rebuttal evidence or to conduct any 
cross-examination. It is equally obvious that Mr. Davis went out- 
side the record to obtain this evidence when he arranged for the 
special procedure. 

Whether these violations of the act would result in a cancellation 
of the patents if actions were brought by the Government, must be 
decided by the courts. 


THE CASE OF CAMERON VERSUS UNITED STATES-—-AN ATTEMPT TO 
MISLEAD THE COMMITTEE 


In his testimony before the committee, Mr. Davis stated that it 
was common practice in the Interior Department to refer matters 
before one agency to another for an analysis. He then reached back 
45 years to cite an alleged precedent for his action. Hesaid (hearings, 
p. 543): 

I am informed of one instance in which this very question 
of the amount of mineralization on mining claims was referred 
to the Geological Survey, in the leading case of U. S. v. 
Cameron involving mining claims on the Bright Angel Trail 
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in the Grand Canyon. In that case the Secretary referred 
the matter to the Geological Survey, and, I am informed, 
determined to follow the report of that agency, and was 
affirmed by the Supreme Court of the United States. 


In this statement Mr. Davis clearly attempts to use the action of 
the Secretary of the Interior in the Cameron case as a precedent for 
his own action and implies that action such as his has been sanctioned 
by the Supreme Court. 

The fact is that the Cameron case stands for just the opposite of 
Mr. Davis’ actions in the Al Sarena case. Mr. Davis’ statement was 
a clever distortion. 

We merely need to let the Cameron case speak for itself. In its 
decision of November 29, 1911, in Grand Canyon Railway Co. v. 
Ralph H. Cameron, D-70 (the Cameron case), the Department stated: 


June 10, 1909, the Department entertained a motion for 
review of its unreported decision of February 11, 1909, in the 
above entitled cause. After the service of said motion, the 
Department, January 9, 1911, directed that an impartial and 
thorough field investigation of the four lode mining claims 
involved be made by a competent and experienced geologist 
of the Geological Survey, of which action both parties were 
advised. The report of the geologist has been received, and 
both parties have been afforded an opportunity to examine it. 
Counsel for the Grand Canyon Railway Co., the protestant, 
have filed a statement that no further argument on their 
part is necessary; while counsel for Cameron, the protestee, 
have filed a supplemental argument, in view of the report. 

* * ok * * * co 


Taking up the report of the geologist, it is found that it 
' clearly corroborates the Department’s above finding as to the 
Golden Eagle, Cape Horn, and Wizard lodes. As to the 
Magician claim, the report of the geologist clearly tends to 
show that there has been no discovery of a vein or lode, and, 
if accepted, would negative the testimony above outlined. 
While both parties have had access to this report, yet it is not 
under oath and there has been no opportunity for cross- 
examination. It should not therefore be taken as the basis 
of a final adjudication of the claimant’s rights under his 
alleged location. The matter is therefore remanded with in- 
structions that notice on such report, similar to notices 
issued on other field officers’ reports, to, the effect that there 
has been no discovery of a vein or lode on the Magician 
location, be issued for service upon the claimant. Unless 
claimant file sworn denial and application for hearing within 
30 days from service of said notice, the location will be de- 
clared null and void. If he should file such denial and appli- 
cation for hearing, the Chief of Field Divisions should be 
notified thereof, and the same proceedings had as in those 
instituted upon reports of field officers. 


1 Thus, in the Cameron case (1) both parties were fully apprised of 


) the new evidence; (2) the Department recognized that because such 
evidence was not taken under oath or subject to cross-examination, 
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it should not be used as the basis for a final decision and (3) the 
Department remanded the case in order to give the parties an opportu- 
nity to cross-examine the witnesses and to rebut the evidence. None 
of these was done in the Al Sarena proceedings, 


THE ALLEGED DELAY BY THE PREVIOUS ADMINISTRATION 


There have been attempts to justify Mr. Davis’ hasty actions in 
the Al Sarena matter because former Secretary Oscar L. Chapman 
and former Solicitor Mastin G. White took no action on the case 
between the time it was appealed to the Secretary, June 1, 1951, and 
the time they left office in January 1953. 

The reason for their not taking action is obvious. In a letter of 
October 9, 1952, Secretary Chapman stated: 


After the receipt of the appeal by the Solicitor, and while 
it was under consideration, the corporation instituted in the 
United States District Court for the Southern District of 
Alabama a suit against the United States and the Secretary 
of the Interior. As the suit involves the same subject matter 
as the appeal in the administrative proceedings, further con- 
sideration of the appeal has been postponed until after the 
final disposition of the litigation. The suit is still pending 
(hearings, p. 441). 


Of course if these officials had decided to grant patents they could 
have done so and rendered the court case moot, just as Mr. Davis 
did later. However, it was perfectly proper for them to delay final 
action on the patent applications until the court acted. 

Mr. Davis and his supporters attempt to blame Secretary Chap- 
man and Mr. White for delays in the court proceeding. 

Even without knowing the condition of the Alabama court’s 
docket, any lawyer knows that it is up to the plaintiff in an action 
(here the Al Sarena Mines, Inc.) to bring it to trial. Apparently 
Al Sarena Mines, Inc. preferred to keep the court action alive in the 
hope that there would be a change of administrations. 


THE SO-CALLED MISSING ASSAY REPORTS 


A great deal has been made of the fact that certain assay reports 
sent to mineral examiner Hattan by the McDonalds were not put 
in the case record. 

The case record properly should contain only the evidence presented 
at ahearmg. The McDonalds walked out of the hearing and did not 
present any evidence. Mr. Hattan and Mr. Sanborn did testify as 
to their examination of the claims and the resulting assays. It would 
have been improper for these Government representatives to present 
the Al Sarena Co.’s assay reports since they had no knowledge of the 
circumstances under which those reports were collected and could not 
answer any questions on cross-examination about them. Such ma- 
terial would have been the rankest type of hearsay evidence insofar 
as Mr. Hattan and Mr. Sanborn were concerned. 

It should be noted, moreover, that Solicitor White offered the 
McDonalds a second opportunity to present all their evidence and 
witnesses in a regularly conducted hearing by the Bureau of Land 
Management. They refused this offer. 
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EVIDENCE REGARDING AMOUNTS INVESTED IN THE CLAIMS AND MINERALS 
REMOVED 


At the hearings much was said about the amount of money which 
had been allegedly invested in the claims and about $35,000 of minerals 
said to have been removed. 

No witness before the committee could break down the investment 
to show whether all or any of it related to the 8 allowed claims or 
could testify whether any of the minerals came from the 8 allowed 
claims or the 15 disallowed claims. However, all maps submitted for 
the record show that the meager mining operations of Al Sarena Mines, 
Inc., were confined to 4 of the 8 uncontested claims. In any event we 
do know that the amount invested does not make the claims valid and 
that no minerals have been removed since 1943. The known figures 
on the minerals removed are included in the statement of basic facts. 

Mr. Davis, however, testified as follows: 


Mr. Cosurn. In reciting to the committee what the 
McDonalds told you during this hour’s conference, I noticed 
that they told you that there was invested about $200,000 in 
the development of this mining property. Does that state- 
ment necessarily mean that the McDonalds themselves had 
invested $200,000 of their own money in this property? 

Mr. Davis. No, I think not. 

Mr. Cosurn. This is the accumulative investment from 
1897 to that time? 

Mr. Davis. I think that’s right, yes. 

Mr. Coxsurn. The statement says, ‘‘that they had well 
over a mile of tunnels in the mountain.” Does that neces- 
sarily mean that they, themselves, constructed those tunnels? 

Mr. Davis. They hadn’t constructed them, Mr. Coburn. 
As you know, this was an old mine on which work had been 
done for 50 years or better. 

Mr. Cospurn. But the inference here is that they had con- 
structed these tunnels and I wanted to clear that up for the 
record. 

Mr. Davis. You are perfectly right about it. 


THE EFFECT OF THE BUREAU OF LAND MANAGEMENT DECISION 


The Bureau of Land Management decision (hearings, p. 856,"et 
‘ subseq.) which was overruled by Mr. Davis did not deprive the Al 
Sarena Mines, Inc., of the mining claims. It merely held that there 
had not been a sufficient showing of mineralization to warrant the 
issuance of patents. 

The Bureau decision would have left the company in possession of 
the claims with a full right to explore them further, to remove any 
amount of minerals from them, to transfer title to them, and to use the 
timber on the claims for mining purposes. Until a patent was issued, 
however, the company had no right to cut or sell the timber for a profit. 

Subsequent events, i. e., the fact that no mining operations have been 
undertaken but that extensive timber cutting has occurred, raise a 
question as to whether or not these claims were patented in good faith. 
If this is the case, the patents may be subject to cancellation. (See 
U. S. v. Lavenson, District Court, Washington, 1913, 206 Fed. 755.) 
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THE EFFECT OF PUBLIC LAW 167 (84TH CONG.) (80 U. 5S. C., SEC. 612) 


The mining law of 1872 (act May 10, 1872, ch. 152, sec. 3, 17 Stat. 
91) gave to locators of mining claims on the public domain possessory 
title and the exclusive right of “‘possession and enjoyment”’ of all the 
surface resources included within the boundaries of their claims. This 
possessory interest has been held to be a present and exclusive property 
right of the claimant (Wilbur v. U. S. ex rel. Krushnic, 50 8. Ct. 103, 
280 U.S. 306; cases cited note 61, 30 U.S. C. A. 26). Such possession 
gave the mining claimant the right to mine, mill, and sell the minerals 
but it conferred no right to remove and sell timber or otberwise make 
use of the surface except as might be necessary for the claimant’s min- 
ing purposes (Teller v. U. S., 113 F. 273, 280, 51 C. C. A. 230). 

The mining laws were amended in 1955 (Public Law 167, 84th Cong., 
ist sess., found at 30 U.S. C. A. 612) to provide that, prior to issuance 
of mining patent, rights of the mining claimant to the surface resources 
of the claim shall be subject to the right of the United States to manage 
and dispose of the surface resources. Section 612 (c) provides that no 
claimant of any mining claim shall, prior to issuance of patent, sever 
or remove the surface resources, including timber, except for use in the 
claimant’s prospecting, mining, or processing operations. It will be 
noted that this amendment to the mining laws does not apply to the 
surface resources of a mining location after it has been patented. 


NO LEGAL COMPULSION TO ISSUE THE PATENT 


The assertion has been repeatedly made that when Mr. Davis 
determined a valid discovery of minerals had been made on the 
claims, he was legally compelled to issue the patent. 

The argument begs the issues in the case. It presupposes that Mr. 
Davis’ determination was made properly and legally after proper 
notice to the parties, after full and open hearings, and after judiciously 
weighing all the evidence in the record. This he did not do. 

Mr. Davis’ decision was made after he deliberately decided to cast 
out and disregard all of the Forest Service evidence; after he made and 
carried out unprecedented arrangements to receive into evidence, 
without any notice of any kind to the other party, material gathered 
in cooperation with one party and assayed by a remote and relatively 
inexperienced laboratory of that party’s choice; and after he asked for 
and received advice over the telephone from a Bureau of Mines em- 
ployee inexperienced in mining patent contest cases. All this was 
done in violation of the Administrative Procedure Act and certainly in 
violation of all basic concepts of proper administrative and judicial 
procedure. 

Had there been a determination that a valid discovery had been 
made, based on a careful weighing of evidence properly put in the 
record subject to rebuttal and cross-examination, the granting of 
patents might have been proper. However, no such quasi-judicial 
determination occurred in the one-sided way in which the Al Sarena 
case was processed and decided. 
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CASES ON CANCELLATION OF PATENT 


1. A patent for mineral land may be annulled if the holder failed to 
comply with the law in the matter of expenditures (South End Min. 
Co. v. Tinney, 1894, 35 p. 89, 22 Nev. 19, affirmed, 1894, 38 p. 401, 
Nev. 221). 

2. United States may be entitled to the cancellation of a patent for 
mining claims within a forest reservation, issued after the filing of a 
protest by the forester, on the ground that the failure to consider 
said protest was through either inadvertence or a mistake of law 
(U. S. v. Lavenson, District Court, Washington, 1913, 206 F. 755). 

3. A patent to a mining claim ‘secured by fraudulent practices, 
although not void or subject to collateral attack, is nevertheless void- 
able and may be annulled by the United States Government against 
the patentee or a purchaser with notice of the fraud (Diamond Coal Co. 
v. U. S., Wyoming, 1914, 34 S. Ct. 507, 233 U. S. 236, 239. See also 
cases cited note 313, 30 U.S. C. A. 29). 

4. It is a fraud on the Government when a claimant obtains a 
patent on representations that the land described is valuable for its 
mineral deposits and that the purpose of obtaining the patent is 
because of such mineral deposits, when in fact the land is not valuable 
for such deposits and is in fact not desired by the patentee for that 
purpose, but for other and different purposes (U. S. v. Lavenson, 
supra). 








INDIVIDUAL VIEWS OF HON, W. KERR SCOTT OF NORTH 
CAROLINA 


As a member of the full Committee on Interior and Insular Affairs, 
I am filing my individual views to be made a part of the record. And 
as a former member of the subcommittee and one who presided over 
most of the hearings in the Al Sarena case, I concur in the report of the 
majority. My only regret is that the majority did not go as far as I 
think it should have in its findings and recommendations. 

Throughout the hearings it was evident to me as acting chairman 
of the Senate subcommittee that a studied attempt was being made by 
certain witnesses and by the minority members of the joint committee 
to cloud the issue and take the focus off the fact that the Department 
of the Interior, through abandonment of fundamental principles of 
Anglo-American justice had given away some 300 acres of the finest 
timber in the Pacific Northwest. 

I commend the Forest Service and the subordinate employees of 
that Service for their efforts to prevent the emasculation of the 
national forests; and I likewise commend all witnesses of the Forest 
Service for the frank and honest testimony that they offered before the 
committee. 

I also commend the subordinate career employees of the Bureau 
of Land Management who appeared as witnesses before the committee 
for their standing fast against unsuccessful efforts on the part of the 
minority members of the committee who sought, through intimidation 
and attacks upon their motives, to force them to change their testi- 
mony. 

It is significant that the press has reported that the subordinate 
employee of the Department of the Interior who, when caught in the 
act, admitted that he was making a secret tape recording of the 
proceedings at the Portland hearing, has resigned his Government 
position to handle publicity for the campaign of Douglas McKay for 
a seat in the Senate of the United States. 

It is also significant that the Assistant Solicitor of the Department 
of the Interior, who was caught in the act in Washington of distrib- 
uting propaganda material to the press, after a before-breakfast 
conference in his office with witnesses who had been subpenaed by 
the committee, is no longer employed by the Department of the 
Interior. I congratulate the present Secretary of the Interior for no 
longer having in the employ of the Department men who have sought 
to thwart the efforts of the Congress to determine how the public’s 
business is being conducted. 

To me it will always be a mystery as to why the McDonalds, 
owners of the Al Sarena Mining Co., first in Portland, and then twice 
in Washington, declined opportunities to testify before the committee. 
There is no validity whatsoever in the observation contained in the 
minority report that “Inasmuch as the subcommittee could have 
compelled their appearance, it can only be concluded that they did 
not want the McDonalds to testify.”’ 
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In Portland the McDonalds were invited to testify, but informed 
the committee that they would wait until the Washington hearings to 
appear. ‘Twice in Washington, as mentioned above, they were given 
an opportunity in writing to appear, and both times they declined. 
The record is replete with what the McDonalds had done in this case. 
including the fact that they had not been engaged in a mining opera- 
tion since 1943, but had cut off more than 2 million board-feet of timber 
from. the claims since obtaining patent thereto. ‘There was no reason 
why the committee should attempt to force them to testify in the light 
of the indisputable facts of what they had and had not done. 

To me it is regrettable that a man occupying the high position held 
by Clarence A. Davis would resort to the evasions and doubletalk that 
characterized his formal statement and answers to questions pro- 
pounded to him during the hearings. Government should be based 
on a firm foundation of honest answers to honest questions rather than 
upon the shifting sands of political expediency. 

The subterfuges, secret conferences, and secret procedures charac- 
terizing the granting of patent on the Al Sarena claims is a sad com- 
mentary upon the political morality of ourday. The procedure under- 
taken in this case was characterized by every single career Govern- 
ment official, including the Chief of the United States Forest Service, 
as “extraordinary and unusual.’ They were unanimous in asserting, 
under oath, that never before had they heard of a one-sided procedure 
of this kind. The exclusion of the United States Forest Serivce, 
charged with the responsibility of protecting the public interest in our 
national forests, as a result of the secret procedure ordered by Under 
Secretary Davis, is ove of the most shameful and shocking public acts 
I have ever witnessed in my entire career. 

I sincerely trust that at least one result of the Al Sarena hearings 
will be that those dedicated to giving away the natural resources of 
our Nation will hesitate in the future before again tossing out of the 
window those legal and administrative precepts which have grown up 
through the years of our history for the protection of the public 
interest. 

As a part of my individual views on this case, I request the inclusion 
herein of a letter of February 7, 1956, addressed to me by former 
Secretary of the Interior McKay and a letter dated February 5, 1956, 
also addressed to me by Mr. H. P. McDonald, Jr., secretary-treasurer 
of Al Sarena Mines, Inc., Mobile, Ala. 

Respectfully submitted. 

W. Kerr Scorr. 
THe SECRETARY OF THE INTERIOR, 
Washington, February 7, 1956. 
Hon. W. Kerr Scorrt, 
Acting Chairman, Legislative Oversight Subcommittee, 
Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

My Dear Senator Scorr: On my return to the city I hasten to 
reply to your letter of February 1, inviting me to appear ‘if I wished to 
do so before your committee with reference to your investigation of the 
granting of patents to Al Sarena Mines. 

The Under Secretary of the Department has appeared before your 
committee at some length regarding this matter and has submitted 
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to you a complete statement of the records and the position of this 
Department with reference to it. I am sure his statement and testi- 
mony are full, fair, and complete and contain all of the information 
available in the Department. I have the utmost confidence in the 
broad background, the legal knowledge, and the judgment of the 
Under Secretary, and I, therefore, fully support the decision which he 
rendered while Solicitor. 

I recognize that the final authority and the ultimate responsibility 
for all decisions of the Department rests squarely on the Secretary. 
The Under Secretary, however, has made clear to you that I did not 
personally make any of the decisions in the Al Sarena case and per- 
sonally took no action whatever with reference to it, because legal 
decisions of that nature have for many years been the duty of the 
Solicitor. For that reason, there is nothing that I could personally 
add to the information already available to you to justify taking 
further time of the committee. 

Sincerely yours, 
Dovetas McKay, 
Secretary of the Interior. 


a 


Au Sarena Mings, Inc., 
Mobile, Ala., February 5, 1956. 
Hon. W. Kerr Scort, U.S. 5.., 
Legislative Oversight Subcommittee, 
Senate Intervor and Insular Affairs Committee, 
Senate Office Building, Washington 25, D. C. 

My Dear Senator: My brother and I appreciate the very kind 
sentiments expressed in your letter of February 2. 

Regarding your December 22 letter, which followed us from Trail, 
Oreg., to Washington, D. C., we received that letter after our arrival 
in Washington for the January 10 hearings and after contacting the 
committee staff. We felt that under the circumstances a written 
reply would serve no purpose and that no such reply was expected. 

The family illness factor, referred to in your letter, arises ‘largely 
from our mother’s untimely death on the eve of the Washington hear- 
ings. Death was primarily the result of prolonged emotional stress, 
unquestionably occasioned by the odium and strain of this unwar- 
ranted investigation. In regard to this critical situation, our pleas to 
Senator Neuberger about last June 1 were ignored and, contrary to 
_ «$6 statements, no opportunity was ever afforded for early final 
relief. 

In tribute to our mother’s memory, let it be said that she went so 
far as to aid in the mining and milling activity when wartime limita- 
tion orders were in effect and when our Government was pleading 
for whatever production could be had. For her contributions to war 
work, to the cause of education, and to other high purposes, she was 
named “first lady’ of Mobile, Ala., a city of some 200,000 and about 
the size of Charlotte, N. C. 

; ae is in the hearts of men whose callous disregard would take her 
ife? 

The committee is governed by the will of the majority. Thus far 
it appears that that majority is decided by the vote of one man—the 
accuser—who would also sit in judgment. 
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A congressional investigation, according to the United States court 
of appeals, must serve a valid legislative purpose. The very obvious 
valid legislative purpose of an inquiry into this or similar subject 
matter would be remedial legislation. The specific remedial legisla- 
tion involved became law in July 1955. 

Since Under Secretary Davis has refuted every charge and since our 
father could easily become the next casualty, we feel that it would be 
unwise at this time to appear and attempt any lengthy expose of the 
apparently illegal, shameful misconduct against us prior to Under 
Secretary Davis’ tenure. Such apparent misconduct already has 
cost us thousands upon thousands of dollars, years of our lives, and 
has caused the destruction of our family as we knew it. 

While we appreciate your very kind invitation to be heard during 
the closing day or days of the hearings, we feel that under the cir- 
cumstances we should care for the critical situation here. In making 
this choice, however, we specifically reserve every right, right of 
action and other procedure to appear before this or any other legis- 
lative committee, court, commission or other representative of Gov- 
ernment acting as a court or sitting in judgment at any time, waiving 
nothing. 

Again thanking you, I remain 

Yours very truly, 
H. P. McDona tp, Jr., 
Secretary- Treasurer. 











MINORITY REPORT 
INTRODUCTION 


Perhaps no other matter coming before Congress and the executive 
departments in recent years has aroused such controversy and wide- 
spread popular misconception as that stirred by the Al Sarena case. 
From innocent beginnings the case has been adroitly manipulated 
into a giveaway cause ce lebre. 

When the emotionalism, the unwarranted accusations, the distor- 
tions of fact and the inverted logic of the perpetrators of this attack 
are stripped away the case remains—as it was at the outset—a question 
of law. 

The mining law is clear. A miner with a valid mining claim con- 
taining mineral deposits is entitled to a patent. It is that simple. 
The questions involved here were not political and they were not 
discretionary with the Secretary or the Solicitor. They were questions 
of fact and questions of law. 

The value of timber on the land has never entered into considera- 
tion in the granting of mining patents. There was not one word in 
the mining law which referred to timber values. 

At the time of the first filings on the Al Sarena claims, timber was 
being cut in Oregon to prepare the land for cultivation. In the 1930’s 
when the McDonalds were filing additional claims there were hun- 
dreds of tax foreclosures on timberland in Oregon at from $2 to $5 
per acre (hearings, p. 533). If the claimants’ objective were to 
secure timber they could have purchased 20 to 25 times as much 
timber for the money that was merely invested in the claims and in 
the pilot mill. 

The charge that the claims were filed originally as a subterfuge for 
securing the timber is not supported by any evidence and, in fact, is 
insupportable. 

Objections which have been made against the Al Sarena decision 
could be valid only as they were directd against the law. The 
Department’s accusers in this case have stubbornly refused to recog- 
nize the legal duty of its officials when confronted with the McDonald 
claims; they have brazenly stated that some other decision should have 
bee made in disregard of the law. 

To meet its obligations as delegated by Congress, the Department 
had no alternative but to comply with the law. Any other course 
would mean government by administrative decrse—government by 
men as contrasted with government by law. 

The subject of patenting mining claims has been widely reviewed 
through the hearings and majority report of this Al Sarena mining 
claims case. 

The object of the patent law has been largely forgotten or ignored 
in the extraneous arguments dealing with whether or not the land 
was or might be valuable for other purposes, which has nothing to 
do with the patenting of a mining claim. 
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I have been licensed as a United States mineral surveyor in the 
States of Nevada and California, under $5,000 bond in each State, 
for more than a quarter of a century and have patented claims sing- 
ularly and in groups and have never yet been asked by any examiner 
or required to stipulate through Federal « or State forms that the 
property would be a profitable mining venture. 

The law contains many details as all Federal regulations do, but 
there are two main provisions which, if fulfilled, satisfy the mining 
law requirements, the rest being detail * * * these provisions being: 

Is there a valid discovery? 

2. Has there been $500 worth of work done to develop and 
extend the discovery; and if there is more than 1 claim involved, 
and only 1 discovery, has the work been done to develop the 
group? 

There bas been considerable talk of what constitutes a valid dis- 
covery. The « ‘ourts have indicated that a valid discovery is where a 

“prudent man’? would dig. I only need to remind anyone who is 
interested in the mining business that a prospector gene rally is not a 
“prudent man,” or most of the large mines would never have been 
discovered. 

One of the purposes of long standing, for mining-claim patenting, 
has been that there may be a period of “lull” in the mining business 
on account of scarcity of miners, an emergency, or a depressed price, 
and it may be of considerable duration. Many claims have been 
patented over the years since the 1872 mining claim patent law was 
first passed, but an owner having made the disc ‘overy and having 
done the required amount of w ork, may patent the claim to hold it 
until production might again become feasible—and is not then re- 
quired to do the annual $100 of assessment work each year and go 
through the technicality of filing with the county recorder. 

He thus puts up the money for the “mineral survey”’ and the fees to 
the Federal and State governments and henceforth pays taxes the 
same as one any other property. Through this method the mine 
owner is not in danger of losing the claim through failure to do and to 
record the assessment work. The only way be can lose it then is 
through failure to pay the taxes, as in the case of any property 

To say that a mine must be a commercially profitable mining venture 
before a patent can be issued would be to show a complete lack of 
understanding of the mining business. 

A mining investment might be profitable one day and Congress may, 
and often has during the past 24 years, pass legislation utterly destroy- 
ing the commercial possibilities of the property as they did in 1934 
when they passed the 1934 Trade Agreements Act and then the 
State Department almost immediately began to make “trade agree- 
ments’? with low-wage foreign nations, lowering the duties or tariffs 
and closing our mines through foreign competition. 

However, by the same token, Congress can pass another act, such as 
repealing the 1934 Trade Agreements Act cat revert to the Constitu- 
tion of the United States (art. I, sec. 8), allowing the Tariff Commis- 
sion, an agent of Congress, to regulate the flexible duty or tariff to 
make up the difference between the wages, taxes, and the cost of doing 
business here and in the chief competitive nation on each product, 
and the operation of the mining claim might immediately become 
feasible. 








40 THE AL SARENA CASE 


To discuss the ‘cover’ on the claim, whether it be grass, sagebrush, 
juniper, pine, hickory, or walnut, is entirely beside the question of 
whether or not a mining claim is patentable. Another important con- 
sideration is that in practice, patents on land where the ‘‘cover’”’ has 
any real intrinsic value are so rare that it would make very little 
difference so far as timber is concerned. 

Ninety percent of the testimony offered in the case was entirely 
extraneous and beside the true issue. Unless ii can be shown that 
the proper filing of assessment work was not done and that there was 
not $500 worth of work accomplished to develop the discovery for the 
claims in question, or that public notices were not properly published, 
the Secretary of the Interior has, and must, follow the law in the issue 
of such a patent. 

SUMMARY OF LAW 


The mining laws of 1872, under which these claims were filed, pro- 
vide that if a miner stakes his claim, files on it, does $500 worth of 
improvements and makes a valid discovery of minerals he is entitled 
to a patent from the Government, including ownership of both the 
surface and the minerals. The Supreme Court has ruled that the dis- 
covery requirement is met if the mineral showing would justify a 
reasonably prudent miner spending further time, money and effort in 
the reasonable expectation of developing a paying mine. 

Commercial or profitable operation (at the time of application for 
patent) is not required. Thousands of mining claims have been 
lawfully patented with absolutely no history of production. 

The National Forest Act of 1897 specifically authorizes the location 
of mining claims in national forests. This provision has not heen 
amended since 1912. 


GEOGRAPHY AND GEOLOGY OF THE CLAIMS 


The Al Sarena case involves 23 mining claims located in a moun- 
tainous area near Elk Creek, a tributary of the Rogue River, about 
50 miles north and east of the city of Medford, Oreg. The geology 
indicates that the mineral formation is the result of a volcanic intrusion 
pushed up into the surrounding country rock. The ore is not confined 
to any one vein, vault, fissure, or zone but it is disseminated through 
a dome-shaped mass estimated to contain in excess of 150 million tons 
of ore. ._ There is gold, silver, some lead, some zinc and probably a 
variety of other minerals in the claims (hearings, pp. 533, 541, 715, 
and others). 

HISTORY OF LOCATION OF CLAIMS 


The first 10 of the claims in question were filed in 1897. During 
the years that followed, additional claims were located by different 
individuals. The mining property later became known as Buzzard’s 
mine and the claim owners extracted and processed ores of gold, silver, 
lead, and zinc. 

In the early 1930’s, the United States Geological Survey made a 
study of the area and included a report in United States Geological 
Survey Bulletin No. 893 published in 1938. This bulletin reported 
the extent of the tunnels, cuts, openings, and work done on the claims. 
It is estimated that up to 1949 $30,000 to $40,000 in gold had been 
taken from the mining claims. United States Geological Survey 
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Bulletin No. 893, Plate 3, shows an excellent example of dendritic 
gold taken from the mines. 


FORMATION OF AL SARENA MINES, INC. 


In 1935 Dr. H. P. McDonald, Sr., and family decided to consolidate 
their holdings and bring together other claims in the area and form a 
company to be known as Al Sarena Mines, Inc. The corporation was 
organized under the laws of the State of Oregon, and secured owner- 
ship of 21 claims, 10 of which were purchased from the Pearl Mines 
Co. Apparently mineralization of the area was evident to other 
mining companies before Al Sarena. In 1939 the corporation located 
2 additional claims, bringing the total to 23 claims. 

The corporation engaged mining engineers and consultants to exam- 
ine the property and report on the geology, mineralization, potential 
profitable production, and recommend action for the development of 
the claims. 

Pursuant to such recommendations, the corporation had built, by 
1939, a pilot mill of a 100-tons-per-day capacity. Provisions were 
made for processing crushed ores by floating, gravity concentration, 
and cyanide treatment for recovery of mineral values in gold, silver, 
lead, and zinc. This pilot operation was necessary to determine the 
most feasible method of development and extraction of minerals hav- 
ing large-scale low-grade operation on a profitable basis. 

During the years up to 1939 development of the claims and pilot 
mill operations were continued. Mining specialists and consultants 
were called upon for expert advice and checked the findings of the 
corporation during these operations. It was during this period of 
development that the last two claims were located on the fringe of 
the ore deposit. 

Building toward a mining enterprise on the property has been exten- 
sive and over a mile of tunnels and underground workings has been 
‘ constructed through the mountain and in addition to the pilot mill 
there are bunkhouses, an assay laboratory, a mess hall, a tool shed, 
access roads, diesel electric power facilities, and other improvements. 
Total cost of this work is placed at between $100,000 and $200,000. 

The majority endeavors to raise a question over the matter of the 
legally required assessment work on some of the mining claims. Any 
casual reading of the laws and regulations will show that while the 
mineral applicant must meet the expenditures stated in the law, the 
applicant himself does not make the determination of this matter as 
it applies to his application. The determination rests with the sole 
discretion of the United States cadastral engineer, an employee of the 
Department of the Interior, who makes the determination on the 
basis of the bonded United States mineral surveyor’s field notes and 
reports which must accompany the patent application. Such a cer- 
tification by the United States cadastral engineer was made in this 
case and is shown on page 830 of the hearing record. 

The majority attempts to leave the impression that the minimum 
amount of $500 in assessment work must be done on each individual 
claim. This impression is incorrect because the law and regulations 
provide that the claimant must file a ‘certificate of the office cadastral 
engineer that not less than $500 worth of labor has been expended or 
improvements made, by the applicant or his grantors, upon each 
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location embraced in the application, or if the application embraces 
several contiguous locations held in common, that an amount equal 
to $500 for each location has been so expended upon, and for the 
benefit of, the entire group” (43 C. F. R. 185.42). In this case the 
value of the improvements substantially exceeds the amount required. 

In 1939, a Texas group became interested in the property and nego- 
tiated a contract giving them full right of operation and development 
of the claims looking toward the ultimate purchase of the property. 
The Texas group organized a new corporation called Al Sarena Mining 
Co., a Delaware corporation. Neither the Al Sarena Mines, Inc., nor 
any of its stockholders held any interest in the Al Sarena Mining Co. 

The Texas group employed its own mining engineer counsel, a 
resident mining engineer, and proceeded with the operation and 
development of the property. With the approach of the defense prepa- 
ration for World War II, the Texas group defaulted on its contract 
and the property control and management reverted to the Oregon 
corporation, Al Sarena Mines, Inc. 

Development activity and production in the pilot mill continued 
into the war period until it was closed because of shortage of labor and 
materials.! Records show a total payroll of $47,000 during the period 
of years immediately prior to closing of operations in 1943. 

Sons of Dr. H. P. McDonald, namely Dr. H. P. McDonald, Jr., 
and Charles R. McDonald had assumed the burden of actual opera- 
tions at the mine, Charles R. McDonald having become a registered 
engineer licensed in the State of Alabama. He now entered service 
with the Navy. During the war years development work was con- 
tinued on a reduced scale because of wartime restrictions on labor and 
materials. 

With the conclusion of the war, after gross expenditures on the 
claims since 1897 had exceeded $200,000, the owners had sufficient 
data to justify large investment for installation of high tonnage 
capacity milling machinery and considered it desirable to secure 
patents on the claims. To make possible the profitable processing 
of the 150-million-ton ore deposit, plans involved the conversion from 
the small pilot hand mining operation to a highly mechanized, large 
tonnage, mining and processing plant. It was discovered that to 
finance the further engineering development and to purchase and install 
equipment costing in excess of $1 million, it was necessary to patent 
the claims if financing were to be secured. 

After Charles R. McDonald was honorably discharged from his 
Navy service, he and Dr. H. P. McDonald, Jr., acting for the corpora- 
tion, took steps toward preparing the patent application. As required 
under law, the corporation engaged a United States mineral surveyor, 
who is under bond to the Government, to make the necessary examina- 
tion of the property and prepare the required plat and field notes for 
filing in connection with mineral application for patent. This sur- 
veyor spent 3 months on the property. 

















































MINING ENGINEERS AND CONSULTANTS 


Mining engineers and consultants on whose recommendations this 
action was taken include Dr. Milnor Roberts, the dean of the College 
of Mines, University of Washington; D. N. Vendonsky, then with 





= This and all similar mining operations were forced to discontinue under War Production Order No. 
-208. 





THE AL SARENA CASE 43 


Pan-American Engineering Corp., Berkeley, Calif.; Otto Ellerman, 
with the R. A. Perez Co., Los Angeles, Calif. Harry B. Henderson, 
member, American Institute of Mining and Metallurgical Engineers, 
bachelor of science degree, University of California, and master of 
science degree in metallurgical engineering, Montana School of Mines; 
D. Ford McCormick, member, Institute of Mining and Metallurgical 
Engineers, civil engineer degree, University of Texas, B. M. degree, 
Colorado School of Mines, experienced in important mining develop- 
ments not only in the United States but elsewhere in this hamisphere; 
George P. Sopp, bachelors and masters degrees in mining engineering 
and geology, Colorado School of Mines and University of Arizona, 
formerly with the United States Geological Survey; Col. J. E. 
Morrison, mining geologist, graduate of Colorado School of Mines, 
former field geologist, Oregon Department of Geology and Mineral 
Industries. 

Other mining engineers who later expressed favorable opinions 
concerning the mineralization of the claims and whose statements 
appear in the appendix to this report include F. W. Libbey, 
Alan Kissock, and G. Cleveland Taylor. 


SUMMARY OF FACTS 


On October 1, 1948, the McDonalds, for the Al Sarena Mines, Inc., 
filed application for patent on the 23 claims. Thereafter, the applica- 
tion was routinely reviewed and processed under provisions of law; 
publication of notice was made; final proofs filed; demand to Al Sarena 
Mines, Inc., for payment of gross statutory price of $2,375 (exi.ibit A, 
pp. 545, 848) for the lands was made by the Bureau of Land Manage- 
ment; payment was made and receipt was issued, without limitation 
or reservations, by Bureau of Land Management, acknowledging 
purchase; and the final certificate for mineral entry was issued as of 
April 6, 1949 (hearings, p. 536). 

Later, the lands were placed on the tax rolls of Jackson County, 
Oreg., for assessment of tax against Al Sarena Mines, Inc. A period 
of nearly 5 years lapsed from date of the final certificate before final 
decision was made on issuance of the patent. 

On April 14, 1949, the Acting Regional Administrator of the Bureau 
of Land Management informed the applicant that notice from the 
Forest Service to him, dated December 15, 1948, had been made 
requesting mineral examination of the claims (hearings, p. 536). 

Conflicting evidence (hearings, pp. 535, 729) in the file shows that 
such request was not made by the Forest Service until just prior 
(March 17, 1949) to the April 14, 1949, date of the Bureau letter. 
This shows that the request for examination came at the instigation 
of the Bureau of Land Management mineral examiner who was there- 
after assigned the job of making the examination for the Forest Service. 

On the basis of what the record has proven to be inconclusive and 
careless mineral examination, this same Bureau of Land Management 
examiner urged the Forest Service to contest the issuance of patent 
to 15 of the 23 claims. 

It is significant that the Forest Service conceded mineral deposits 
in the mountain where the claims were located by agreeing that 
patents should be issued on 8 of the 23 claims. Very significant was 
the fact that 2 of the 8 claims were the very last claims filed on in 
1939. 
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The mineral values assigned to 1 of these 2 claims by the Forest 
Service was nearly double that shown by the applicants in their own 
assay statement and exceeded the values shown by the applicants on 
17 of the 23 claims. 

Understandably the majority has avoided any reference to the 
assays on the 8 noncontested claims. Yet, in the first Hattan sam- 
pling these noncontested claims showed the same traces of value 
common to the other claims sampled by Mr. Hattan. In the second 
Hattan sampling, two of the claims showed patentable values, but no 
new samples were taken as to the other noncontested claims. 

The no-contest decision of Mr. Hattan and the Forest Service was 
based on trace showings on the surface only, coupled with high assay 
reports for three random-picked Al Sarena pulps taken from under- 
ground cuts within the mine. 

By the most conservative estimate $40,000 worth of traces have 
been removed from the exploratory tunnels and shafts under six of 
the noncontested claims—claims which show only traces on the 
surface as do all of the contested claims. 

In other words, it would be reasonable to conclude that, in this 
particular disseminated deposit, wherever traces outcrop on the 
surface, there are good values underground. 

The matter came on for hearing before a Land Office manager of 
the Bureau of Land Management in September 1950. The principal 
witness at the hearing was the employee of the Bureau of Land 
Management who had instigated the charges. At the hearing, a 
difference arose as to the procedure to follow and the mining claimants 
were advised by their counsel to quit the hearings and to appeal on a 
procedural point. 

Nevertheless, the hearings were continued by the Land Office. 
Witnesses who appeared without cross-examination were Messrs. 
Hattan, of the Bureau of Land Management, and Sanborn and 
Leavengood, of the Forest Service. Hattan testified that he was 
suspicious of the results of his first sample assays. 


Mr. Hartran. Because of these low results I was a little 
perturbed about the assays and wondered whether I had 
made a mistake, whether the watchman who was at the 
mine may have pointed out the wrong places or possibly 
the assayer could be in error * * * (hearings, p. 30). 


Hattan had reason to doubt the results. First, he chose a small 
laboratory which was not listed as a reliable and capable assay firm. 
Second, his samples and assays showed no value on any of the claims 
examined, even including the old claims which had producing history 
and were known and recognized generally as mineralized. If his 
method of sampling or the assaying was such as to fail to show mineral 
values on these claims, it was obvious that no credence should be 
placed in the results. 

The second mineral examination for the Forest Service was made by 
Hattan and Sanborn jointly. Samples were taken from only 17 of 
the 23 claims. The record reveals that the samples from this ex- 
amination were carelessly handled, lost for awhile, and as of the date 
of the Portland hearing, November 27, 1955, it was still not known 
who had custody of them. 
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Congressman Chudoff, the chairman of the House subcommittee 
recognized that this examination and report were without probative 
value as indicated by his following statement: 


But you did not keep possession of them. I am not 
saying it happened, but if somebody wanted to they could 
dump something out and put in something else. It would 
not be considered good business, in my opinion, not to do 
something that would keep it from being substituted * * * 
(hearings, p. 105). 


However, the majority report sees fit to ignore the damaging nature 
of this fact. Even though Hattan or Sanborn or both, in testifying 
for the Forest Service contest, knew that they could not swear as to 
the integrity of the second samples and assays, they nevertheless 
presented the report of the examination as credible evidence without 
mention of this fatal defect and the hearing examiner failed to question 
the validity of the evidence and admitted it into the record. 

The third Forest Service examination was conducted by Hattan. 
The hearing examiner accepted his testimony for the record on the 
basis of hearsay evidence concerning the assay reports. Hattan had 
neither a certified copy of any assay report nor had he even seen such 
a report at the time of his testimony. 

This third sampling of the claims was only 6 of the 23 claims. A 
Government witness testified at the committee hearings that to his 
personal knowledge and experience the assay examinations by the 
laboratory, used in this instance, were unreliable. 


Mr. Repwine. What is the reputation of the Bureau of 
Mines laboratory at Albany? 

Mr. Appiina. Am I under oath? 

Mr. Repwine. Yes, sir. 

Mr. Appiina. The assay laboratory? 

Mr. Repwine. Yes, sir. 

Mr. Appiina. Very poor. I would please like the record 
to read that that is under oath. 

Mr. Repwine. What is wrong with this assay laboratory? 

Mr. Appuinea. I have a number of cases in the file where 
the assays were entirely incorrect by comparison with check 
samples (hearings, p. 117). 


Mr. Leavengood testified that in 1950 the value of the timber on 
the contested claims was $77,000. This is the only timber valuation 
which appears in the entire administrative record. This statement 
remained in the record despite the ruling of the hearing examiner that 
such testimony was irrelevant and improper under the law and regula- 
tions (hearings, p. 148). 

Since the Land Office manager’s impartiality had been questioned, 
he, after the hearing, submitted the record to Washington for decision. 
After considering the record for more than a month, the Director of 
the Bureau of Land Management returned it to the manager for his 
decision and directed that the claimants be given the right of appeal. 

In December 1950, the manager’s decision was rendered against the 
applicants and was sustained in April 1951 by the Assistant Director 
of the Bureau of Land Management. 
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The matter was then appealed by the claimants to the Secretary 
of the Interior where it rested until 1953. During this period, the 
claims were neither denied nor allowed by the then Secretary Chapman 
or Solicitor White. No action was taken by the Department. The 
claimants, however, attempted to compel a decision and filed suit 
against Secretary Chapman in Federal district court in July 1951. 
Thereafter, in the words of Solicitor White, the case was kept ‘‘on ice”’ 
(hearings, p. 555). 


THE HEROISM OF DELAY 


Despite the misleading overtones of the majority report, the under- 
signed have seen a certain amount of humor in the statement that 
Secretary Chapman and his Solicitor steadfastly refused to issue the 
patents. Their steadfast refusal amounted to mere administrative 
delay and inaction for 18 months. 

The court’s lack of jurisdiction in the Alabama lawsuit was obvious. 
The Interior Department could have obtained dismissal of that action 
by simply filing a motion to dismiss. We can only conclude that the 
former administration found it expedient not to decide the case. 

If the proper decision was as obvious as the majority report contends, 
and if there was as little merit in the applications for patent as the 
majority report would lead the public to believe, the question naturally 
follows, Why did not Secretary Chapman or his Solicitor render a 
decision denying the application? 

It may or may not be pertinent but it is worthy of consideration 
that this was the period during which the claimants were considering 
retaining as an attorney Mr. George Rock, Democrat National Com- 
mitteeman, from Denver, Colo., a personal friend of Secretary Chap- 
man, who advised the claimants on September 9, 1952, that he had 
discussed the matter with Secretary Chapman (hearings, p. 440) and 
later on November 22, wrote them (hearings, pp. 441-442): 

. Denver, Coro., November 22, 1952. 
Dr. H. P. McDona np, Jr., 
Al Sarena Mines, Ine., 
Mobile, Ala. 

Dear Mr. McDonatp: Several conferences have been held with 
officials of the Department of the Interior and my associates in 
Washington concerning the issuing of patents on your mining claims. 
The following report and recommendations are given to you as a result 
of these conferences: 

Nothing can be done about the matter as long as the suit filed by 
your company in the United States district court in Alabama is pend- 
ing. It is the policy of the Department of the Interior to hold in 
abeyance any administrative proceedings as long as court action is 
pending. 

There is some doubt as to the validity of the suit that has been filed. 
There is a question as to whether or not a suit can be maintained 
against the Secretary of the Interior outside of Washington and there 
is also a question as to whether or not you have obtained valid service 
of the summons. 

It is my opinion that the suit should be dismissed and it will then 
be possible to reopen administrative proceedings in Washington. 
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Dismissal of the present suit will in no way prejudice your rights as 
a suit can be dismissed without prejudice and a new suit filed at any 
time. 

My associates in Washington, the law firm of Hudson, Greuke, and 
Lipscomb, will arrange for a hearing in Washington, and are willing 
to represent your firm at the hearings. I will also be available to 
assist, and have reason to believe that we can obtain a favorable decision. 
(Italic supplied.) 

The fee for this service will be $10,000, of which $2,000 is payable 
in advance as a retainer fee and to cover expenses. The remainder 
of $8,000 will be due and payable only if a favorable finding is obtained. 
- other words, the last $8,000 of the fee will be on a strictly contingent 

asis, 

With very best personal wishes, I am 

Very truly yours, 
Gerorce F. Rock. 


This was during the period of “steadfast refusal.” 


HASTE IN ACTION 


The majority endeavors to make much of what it calls hasty action 
in this case. By comparison with the complete stall in action under 
Secretary Chapman in the previous administration, such might be the 
appearance. The fact is that from the date the new administration 
assumed office until the date of issuance of patent, a period of more 
than 1 year elapsed. The testimony of Under Secretary Davis, then 


Solicitor for the Department, clearly shows that the action was 
deliberate in character. The case was carefully reviewed to make 
such determinations of fact as were possible on the record, deter- 
mining the issue to be settled and then proceeding in a careful manner 
to make a final determination as to the credibility of the evidence 
before him as a basis for final decision. After the decision had been 
made and the Solicitor’s opinion issued, the patent was withheld for 
a period of more than 30 days during which time any further questions 
and issues might have been considered prior to the signing of the 
patent papers. 
THE SITUATION IN 1953 


When Clarence A. Davis became Solicitor of the Department of the 
Interior in 1953 he found that 278 cases were pending in his Public 
Land Appeal Section. Several cases were pointed out to him as 
troublesome ones. The Al Sarena case was among these. It might 
be observed in passing, that if the matter was as cut and dried as the 
majority pretends, we cannot understand why Solicitor White’s staff 
should have regarded it as troublesome. 

The McDonalds having failed to get a decision and undoubtedly 
wearied of the continued stalling appealed to Congressman Ellsworth 
to urge some definite action on the part of the Department. 

Congressman Ellsworth contacted various engineers and satisfied 
himself that the claims were bona fide. He quite properly made an 
appointment for his constituent with Solicitor Davis. At the inter- 
view the claimants outlined the history of their claims and the pro- 
ceedings before the Department to that date. They were particu- 
larly disturbed over the prejudice which they alleged to exist in the 
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Portland office of the Bureau of Land Management on the part of 
both Mineral Examiner Hattan and Land Office Manager Rice, who 
would be the hearing judge if the case were remanded to the field. 

As of February 1953 the record and the hearings indicated these 
background facts as to mineralization: 

1. The three mineralization examinations were incomplete; at no 
time were samples taken and assays made from all 23 claims. 

2. The examiner himself was suspicious of the accuracy of the first 
assay reports received from an unrecognized laboratory and that is 
why he took a second batch of samples. He was quite properly 
suspicious because his assay reports showed no values on any of the 
claims and were at variance with the Geological Survey in its bulletin 
893, which disclosed mineralization on at least some of the claims. 

3. The second group of assay reports covered only 17 of the 23 
claims but they were unreliable as testimony because they were 
carelessly handled, lost, and were out of custody of the examiners and, 
in the words of Congressman Chudoff, could have been substituted. 

4. Evidently the examiner still doubted his findings since he took a 
third sampling. However, on the third try he only sampled 6 of the 
23 claims and the evidence disclosed that the laboratory making the 
assays, as shown by testimony, was unreliable (hearings, p. 117). 

5. At the conclusion of three examinations, the Forest Service 
mineral examiners had not cut samples and secured assay reports 
which would meet the most elementary tests of evidence. 

6. From the 3 mineral examinations, the Forest Service exam- 
iners showed adequate mineral values in their samples and assays on 
only 2 of the 23 claims. These two claims were the last ones filed by 
the Al Sarena Mines, Inc., in 1939 and were outlying claims on the 
edge of the ore body. 

7. At no time did the Forest Service examiner’s samples, cut and 
assayed from the old claims, known to be mineralized, show any 
mineral values. 

8. The examiners accepted from the applicant his records ‘of assay 
values on three claims and secured pulps, made several years prior to 
the date of patent application, from the company files for assay check. 

9. Notwithstanding these facts, the Forest Service examiner 
clear-listed (approved) a total of 8 claims, of which 6 were in defiance 
of and contrary to his own findings. 

10. The application for patent, sworn to under oath, carried as an 
exhibit the claimants’ report showing adequate mineralization on all 
23 claims. 

11. The applicant submitted a second set of assay reports on sam- 
ples to be included with the Forest Service report. This report was 
suppressed and was never made a part of the record by the mineral 
examiners. 

12. The mineral examiner, by his action, acknowledged that the 
mineralization evidence of the applicant had more credibility than 
the examiners’, where plausibility of the Forest Service reports made 
untenable the denial of mineralization. 

13. The Forest Service examiner knew that the mineral deposit 
was an extensive one. In his report to the regional director of the 
Forest Service he said, as follows: (Hearings, p. 151.) 


From an examination of the present underground develop- 
ment, and the various surface openings and rock outcrops, 
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there appears to be a dome shaped central mass roughly 
4,000 feet in diameter which consists of volcanic breccias 
and rhyolite. Much of this mass of rocks is altered and 
bleached and pyritized. Some of it, especially in the vicinity 
of the main vein, consists of lead and zine sulfide mineraliza- 
tion. These sulfides seem to be the carrier minerals for gold 
and silver which are the principal values. 
* * * » * 


The indications are that the central mass is all mineralized 
to some extent, and if the prospective parallel shear and 
mineralization zones should prove to be extensive in length 
and depth, the possibilities are good that the whole mass 
could be developed, mined, and milled at a profit by low- 
cost, large-scale mining methods. The topography is such 
that any one of these methods might be employed; i 
glory-holing, shrinkage system, and open pit mining 
(hearings, pp. 19, 153). 


14. The Forest Service mineral examiner recognized that the 
present 100-ton mill was only a pilot mill and not a large-scale, low- 
grade commercial mining operation. He said in of his report to the 
region forester: ‘The pilot mill was constructed to determine if the 
ores could be concentrated, but no information was available which 
would show the minimum grade of material which could be mined, 
concentrated, and sold at a profit” (hearings, p. 153). 

15. The Forest Service examiner’s findings of mineral values per ton 
were higher than those cited by him in an example of profitable 
large-scale, low-grade mining operations. On page 19 of his report 
to the regional forester he comments: “Of the mining methods 
mentioned above, the central mass, being a low-grade proposition with 
suitable topography, could probably best be mined by the block 
caving method. In any event, this method is the cheapest yet 
devised for large-scale, low-grade deposits. It is roughly estimated 
that the cost of mining with this method under average conditions 
would be about $0.70 per ton at the mill. The Alaska-Juneau Gold 
orn 8 Co. was, between 1934 and 1937, one of the low-cost producers 
in the large scale mining of low-grade gold ores. The mining method 
used in this mine was a combination of caving and shrinkage. The 
cost of mining and milling over 12 million tons during those 4 years 
was: mining $0.44 per ton; milling, $0.29 per ton; other operating, 
$0.07 per ton; total cost, $0.80 per ton.” 

As Mr. Davis stated, three alternatives were open to him. His 
first alternative was to remand the case. Whether or not prejudice 
did exist on the part of the land-office manager, the chief witness and 
other Bureau personnel was beside the point. The point was that 
there had been a long and bitter fight because the claimants believed 
such a prejudice to exist, and a remand would promise a long continua- 
tion of that fight. 

Secondly, he could deny the patents on the incomplete record before 
him, but this would call for a questionable finding of fact as to mineral- 
ization, and that was the very point which had made this a trouble- 
some case to the previous Solicitor. Also, the claimants could not 
attack that finding of fact in the courts. While this solution would be 
within his power, it did not afford substantial justice. 
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The third alternative was to determine mineralization or lack of 
mineralization by an independent examination of the claims. This 
was clearly within his power and authority. He selected the United 
States Bureau of Mines as the agency to procure the additional 
information. 

His detailed testimony in the record indicates the careful procedure 
outlined and followed. In substance, the expert services of the Bureau 
of Mines were called upon to make new samples with a registered 
mining engineer observer present representing the applicants. A well- 
qualified Bureau of Mines employee with two assistants cut the 
samples, prepared them, sealed the sample splits in envelopes identified 
as to claims and locations and kept careful custody of the samples 
until they were placed in the hands of a common carrier for transmis- 
sion to a class A commercial laboratory. The point of each sample 
taking was surveyed, the channel cuts of the samples were photo- 
graphed, 2 of the 4 splits from each sample were panned on the spot 
and mineralization color shown in each pan. The panning demon- 
strated at the point of cutting the existence of mineralization and the 
later laboratory assay reports established the mineral values present 
in the samples. From 5 to 7 witnesses were present at all times during 
the sample cutting, sample preparation, panning of the splits and 
sealing of the other splits in envelopes. All envelopes were carefully 
identified to relate to the particular claim and channel cut. 

The allegation that official instructions permitted the contestee to 
insist upon an assay company of its own choice, is clearly contrary to 
the testimony of the record. It is true that repeated efforts were made 
to put such words into the mouths of witnesses but each witness forth- 
rightly indicated such statements or implications were untrue. The 
record shows that three assay companies were discussed between the 
representatives of the Bureau of Mines and the contestees. The latter 
had in the past used all 3 of these assay houses as the record indicates; 
certified assay reports from each of the 3 assay laboratories were sub- 
mitted in the supplementary sampling—reports of which were fur- 
nished to Forest Service Examiner Hattan. The testimony in the 
record shows that the contestee expressed a preference for the A. W. 
Williams Inspection Co., and that after careful check by the Bureau 
of Mines the Williams Co. was found to be of good standing and com- 
petence and was approved by the Bureau of Mines. 

Reports as to the procedure followed were transmitted by the Bureau 
of Mines examiner through channels to the Department. A separate 
report was prepared by the registered, professional engineer. After 
the laboratory completed the assays, certified copies of the report were 
transmitted to the Office of the Solicitor. Despite repeated innuendo, 
inferences, and attacks upon the assay laboratory’s equipment and 
methods and after months of investigation by majority staff members 
and voluminous testimony, not one shred of evidence worthy of the 
name has been produced to question the integrity of the assay work 
or the accuracy of the certified assay report. 

The final conclusive mineral examination showed values on the 15 
contested claims in excess of this minimum previously acknowledged 
and approved by both the Forest Service and the Bureau of Land 
Management. 

With this conclusive showing of mineralization values the Solicitor 
had no alternative under the law except to grant the application for 
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the mineral patent. The Forest Service mineral examiner, regional 
office of the Bureau of Land Management, and the Office of the 
Director of the Bureau of Land Management in Washington had 
already approved clear listing of claims on which the Forest Service 
mineral examiner from his own samples and assays had found mineral 
values of $1.04 per ton adequate for clear-listing claims. 


PROCEDURAL CHANGES ARE INDICATED 


The undersigned are gravely disturbed by revelations of the record 
as to the procedures used by the Forest Service in conducting its 
mineral examinations and bringing contest actions. The applicant for 
a mineral patent must conform to the specific requirements of law in 
preparation of his application and file such application under oath. 
The Forest Service under existing regulations may file a contest 
action but no oath is required. The applicant must engage the 
services of a registered United States mineral surveyor who is bonded 
to the United States Government. The Forest Service mineral 
examiner is under bond to no one and if his actions, willful or negligent, 
injure, prejudice, or compound costs to the applicant, there is no 
recourse. 

The record of testimony reveals that a Forest Service mineral 
examiner may elect to present only such findings as he has made 
which are adverse to the mineral applicant and suppress, remain 
' silent on, or consider confidential those parts of his findings which 
support and corroborate the sworn documents of the applicant, of the 
report of the United States mineral surveyor, and of the United States 
cadastral engineer. Since the mineral examiner’s testimony and 
exhibits at the contest hearing constitute the Government’s record 
on which final decision is to be made, responsible officials may be 
pare in a position of making judgment on a partial statement 
of fact. 

Since agencies of the Federal Government in mineral contest pro- 
ceedings stand essentially as prosecutor, judge, and jury, they are 
called upon for the highest degree of impartiality and fairness. The 
reports of the Government should not only be entirely accurate but 
they should also be entirely complete. 

Much testimony was taken concerning mineral sampling of these 
claims. Some attention was given to the practices and methods of 
sample taking. The minority observes from the record that there is 
nothing to indicate that the Forest Service mineral examiners have 
any specific standards which they are required to use in their sampling 
of claims. Testimony showed that for low-grade ore deposits large 
samples must be used to get reasonably accurate results. For ore 
deposits of the character involved in this case, a sample weighin 
2 assay-tons (about 2 ounces) was used in standard semmmnaedal 
practice. 

Where there are no regulations setting up standards, examiners may 
easily reduce the size of the sample to a point where securing repre- 
sentative values becomes an impossibility. The use of one-half-assay- 
ton samples, where 4 times that amount or 2 assay-tons is called for, 
cannot produce reliable evidence as to mineralization. Examiners 
using a substandard sample as against a standard sample used by an 
applicant would be productive only of interminable dispute. 
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In this case, the record reveals that the Forest Service mineral 
examiner prepared a detailed report of his findings for the regional 
forester. This report was not a part of the record in the contest 
hearing. The Forest Service testified as to such parts of this report as 
suited their purposes in sustaining the contest action. Although state- 
ments and findings in this report verified contentions of the mineral 
applicant and those.of highly qualified mining engineers, the hearing 
record was devoid of such information. The hearing examiner, Mr. 
Rice, testified, page 19, that not only was such information from the 
Forest Service’s mineral examiner not presented in testimony but that 
had the examiner’s full report been offered in evidence, it would have 
been excluded as inadmissible. Such a procedure, in the view of the 
minority, leaves the case of the mineral patent applicant subject, not 
to the weight of credible evidence, but to the mercies oi Forest Service 
mineral examiner and the Interior Department Land Office hearin 
examiner. The undersigned are of the opinion that had the minera 
examiner’s report been fully accurate and fully complete in the record, 
the probabilities are that this case would have been settled 5 or 6 years 
ago and the people of southwestern Oregon might be receiving em- 
noleaaa from a new mining industry. 


VACILLATING VALUE OF THE TIMBER 


The majority has attempted to create the impression that the ques- 
tion of valid mineral discovery on a metalliferous mining claim is 
affected by the value of the trees on the surface. The undersigned 
were extremely interested in the refutation of this notion by Mr. 
Clarence Bradshaw, a 30-year career mineral law expert with the 
Department of the Interior who holds the Department’s distinguished 
service award. 

Sober thought shows, indeed, that there is no way to tell the value of 
a metalliferous lode deposit in the ground until it is mined out, and 
that the rule fabricated by the majority would be absurd. However 
to the uninitiated, it might sound persuasive, and the majority has 
acted on that assumption. 

Under the law relating to mineral patents the value of the trees is 
immaterial. Nevertheless, the majority has undertaken tortuous 
antics to avoid admitting that the only timber value ever attached to 
the claims by the United States Forest Service prior to these hearings 
was $77,000. This figure was based on the worth of the timber at 
appraised prices and under Government cutting practices. 

No other timber value was in the record before the Department of 
the Interior at the time of the decision. Yet, this official figure of 
$77,000 is never used by the majority. They have, instead, resorted 
to many devices to inflate the value of the timber. One of the first 
political quotations of value was $185,000; the next jumped to 
$250,000; by January 10, 1956, it had increased to $500,000. One 
political columnist represented that it was worth $600,000. The 
majority, while claiming to investigate a specific record of proceed- 
ings—a record which contained only the Forest Service stated valua- 
tion of $77,000—attempts to bring into the picture values estimated 
some years later. 

Fortunately such specious reasoning was not used at the time of the 
Louisiana Purchase, for which we paid $15 million. 
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THE ASSAYER 


Throughout the hearings, we were shocked at the treatment 
afforded the A. W. Williams Co. This company performed the 
analysis of the Bureau of Mines samples. It is a highly rated labora- 
tory and the National Council of Independent Laboratories has given 
it the same assay rating as that enjoyed by Abbott-Hanks, the assay 
house relied on by the majority. The Williams Co. employes 80 
people. A graduate chemist of long experience performed the actual 
analysis. 

The majority report cites a letter which the staff procured from the 
GSA in 1955, telling of a complaint that agency had received from a 
contractor supplying bauxite to GSA as to some low analyses per- 
formed by the Williams Co. But the report fails to mention that the 
GSA entered into three consecutive contracts with the Williams Co. 
during and after the time the complaints were received. The ma- 
jority was willing to accept a hearsay letter, when the regional repre- 
sentative of the GSA, who had on-the-spot knowledge, was available 
to testify. 

The chairman of the subcommittee even refused to allow Laboratory 
Chief Miller of the Williams Co. to testify when he requested permis- 
sion to do so in the interest of the good reputation of his company. 
He was rudely deferred to “the proper time’”’ which never came. 

The undersigned believe that officials of the Williams Co. should 
have been permitted to testify and submit that it was not fair to have 
closed this hearing without giving them that opportunity. 


A LOW-GRADE MINERAL DEPOSIT CAN BE PROFITABLY MINED ONLY BY 
LARGE-SCALE PROCESSING METHODS 


The statement of the majority that the testing and exploration done 
on this property indicates that it holds no future promise of the min- 
ing project is without a shred of support. The Government mineral 
examiner indicated in his report to the regional forester clearly that 
the mineral deposit could be mined and milled at a profit by large- 
scale mining methods. 

The Government’s mineral examiner in contrast compared the min- 
ing property to the Alaska Juneau mine which operated profitably for 
many years by processing 10,000 tons per day of ores assaying sub- 
stantially less than the assays shown for the Al Sarena mines. It is 
extremely significant that Mr. Hattan, as mineral examiner, found 
mineral values of $1.04 per ton of ore, adequate for patent on the basis 
of his own findings from sampling and assays. 


ADMINISTRATIVE PROCEDURE ACT 


The majority makes much over administrative procedures but 
carefully ignores the status of this case as it reached final appeal levels 
of the Department. The fact is that administrative procedures were 
open to the Bureau of Land Management and the Forest Service and 
were followed by them to the point of final appeal in the Department. 
The Bureau of Land Management, where Mr. Hattan was the mineral 
examiner, received the application. If the mineral examiner knew 
or had reason to believe the application was defective in any manner 
he had a duty and an obligation to take action. The record shows 
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that this case passed through every channel and action required by the 
law and was approved up to and including the issuance of the final 
certificate. However, the record shows that while Mr. Hattan, who 
could have acted on the basis of any suspected or known defect in 
his capacity as mineral examiner for the Bureau of Land Management, 
was urging the Forest Service to bring contest and finally succeeded 
in doing so and was then placed on loan to the Forest Service to con- 
duct the mineral examination as the Forest Service mineral examiner. 
The majority did not examine into this devious procedure. 

The Forest Service had not 1 but 3 mineral examinations made. 
It brought notice of protest, scheduled a hearing, presented its full 
testimony for the record at the hearing and without objection, and 
the complete record and testimony reveals no instance where any 
testimony by the Forest Service or the Bureau of Land Management 
was prevented from consideration or admission to the record at any 
time. When this case reached the level of final appeal the Solicitor, 
properly within his authority and under administrative procedures, 
could have decided the case, upholding the contest of the Forest 
Service without further reference to the applicant or conversely might 
have decided the case in favor of the applicant without further refer- 
ence to the Forest Service. The Solicitor clearly had the duty to weigh 
all the facts of the case, all of the evidence, and if he were in doubt 
or uncertain, then he had the obligation to take such action as would 
satisfy his judgment for or against the patent grant. The Solicitor, 
to avoid any possibility of prejudice, chose the highly skilled and 
competent Bureau of Mines of the Department to take samples for a 
final determination of mineralization. The law and regulations give 
full authority to the Solicitor to reach such a final decision. The 
Solicitor, in effect, substituted the services of the Bureau of Mines 
mineral examiner for the Bureau of Land Management mineral 
examiner who was on loan to the Forest Service and whose three 
examinations lacked the essential substance of credibility. 


THE CAMERON CASE 


The majority claims that reference to the Cameron case was an 
effort to mislead them because it had a result opposite to that in the 
Al Sarena case. 

In the Cameron case the Secretary of the Interior referred a mining 
patent case to the Geological Survey for an independent analysis. 
No minerals were found and patent was ultimately denied. 

If the denial of patents can be based on an independent inspection 
then surely the allowance of patents can be based on an independent 
inspection. 

The majority constantly stressed the point of the absolute unique- 
ness of the referral to an independent agency, conveniently overlooking 
the fact that a former Secretary had exercised such authority in a 
similar case. 

THE MAJORITY REPORT AND THE LAW 


The minority finds it deplorable that the report, which takes some 
30 pages to discuss a mining claim case in which the lone issue was 
whether or not there had been a valid discovery of mineral, gives little 
more than passing attention to the discovery requirements of the min- 
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ing law of 1872. Since the majority found it painfully apparent that 
the standards of the applicable law had been met, they chose to ignore 
the law and discuss instead the standards required for Reconstruction 
Finance Corporation loan applications. Unfortunately, these stand- 
ards are not applicable to the patenting requirements under the mining 
laws. The RFC loan procedures call for evidence of profitable opera- 
tion as loan security. The mining laws require the issuance of patents 
if there is a sufficient mineral showing to warrant the taking of addi- 
tional risks of loss. Assurances of economic or profitable operation 
or known mineral reserves are not required under the mining laws— 
the laws which are applicable in the Al Sarena case. 

The majority know that many mining claims have been lawfully 
patented with no history of production whatsoever. The general 
soundness of the law has been demonstrated over 80 years, and the 
Democratic Party did not amend it in the 20 years in which that 
party was in full control of the executive branch of the Government. 

Cases cited by the majority, such as South End Mining Company 
v. Tinney (22 Nev. 19); U. S. v. Lavenson (206 Fed. 755); or Diamond 
Coal Company v. U. S. (233 U. S. 236), are intended to mislead the 
reader to believe that they constitute authority for canceling the 
Al Sarena patents. The cases have not the remotest applicability 
to the Al Sarena case. In fact, the Lavenson case relies upon U. S. 
v. Iron-Silver Mining Company (128 U. S. 673), which supports fully 
the minority position that the presence, absence, value, or worthless- 
ness of timber on a mining claim is completely immaterial to the 

atentability of such a claim under the mining laws in effect in 1948. 
Sven though a mining locator may have considered the value of 
timber in selecting his claim, the Supreme Court has said— 

If such were the fact it would not affect the applicant’s claim to a patent. 
Probably in a majority of cases, where a placer claim is located, other matters 
than the existence of valuable deposits of mineral enter into the estimate of its 
worth. * * * A prudent miner, acting wisely in taking up a claim, whether for 


a placer mine or for a lode or vein, would not overlook such circumstances, and 
they may in fact control his action in making the location. 


TACTICS OF THE MAJORITY 


This investigation has been, from the beginning, a proceeding 
designed to produce sensational headlines that would mislead the 
public. Chasacteristically, the hearings had a carefully and secretly 
planned surprise start in Portland, Oreg., on November 25, 1955, 
where the committee had assembled to study another problem. The 
issue was superficially aired for press consumption after which the 
committee left the State and resumed its other business. 

Although the majority view endeavors to create an aura of calm 
appraisement, it contains a number of serious misrepresentations and 
significant omissions and it cannot be considered separately from the 
propa a barrage and the politically oriented hearings which 

receded it. 

. Although the committee held a hearing at Medford, Oreg., a short 
distance from the mine, where witnesses and firsthand examination 
of the property was easily possible, the committee waited a few days 
and 200 miles away before opening the subject under the pretext that 
the issue had just arisen. The facts show that the committee staff 
had been examining records and preparing for such hearing months 
previously. 
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The undersigned feel compelled to comment on the curious manner 
in which the majority handled its selection of witnesses for a “full 
and fair” hearing announced to get the facts. For example: 

1. The committee requested the appearance of Philip Gabriel. He 
was present for a full week but was never called upon to testify. 

2. Mr. Morris Miller, the manager of the A. W. Williams Co., 
attacked by the majority, was told he would be called to testify at 
the proper time. He was not allowed to testify. 

3. Although Charles R. McDonald and H. P. McDonald, Jr., are 
the key figures in this entire Al Sarena mining venture, having been 


associated with it from its inception, they were never put on the. 


stand. Inasmuch as the subcommittee could have compelled their 
appearance, it can only be concluded that they did not want the 
McDonalds to testify. 

4. When the minority insisted on having the regional manager of 
the General Services Administration testify concerning the quality 
of work done by the A. W. Williams Co., for the Government, the 
majority agreed, but the witness was never called. 

5. The Chief of the Forest Service was dismissed as a witness just 
as the minority began cross-examination and was never recalled 
despite promises that he would be. 

The slanting of the majority report as a political document is 


abundantly obvious. The language is salted with sly perversions of 
the record and seems aimed particularly to the State of Oregon. 


CONCLUSION 


1. The patents issued to Al Sarena Mines, Inc., on 23 lode-mining 
claims in Jackson County, Oreg., were properly and legally issued, 
and such patents could have been legally issued on the administrative 
record as it existed in February of 1953. 

2. After having seen the witnesses and heard the evidence, the 
undersigned would welcome a review of the matter by the Department 
of Justice. Any review or investigation, however, should also en- 
compass events which transpired prior to 1953, with particular atten- 
tion to the possibility of the existence of a conspiracy to subvert the 
mining laws by preventing the lawful issuance of mining patents 
thereunder. 

3. While several Congressmen and Senators have from time to time 
discussed the case with Department of the Interior officials both under 
the last administration and the present one, there is no evidence in 
the record of any improper action or any effort to use pressure, 
political or otherwise, on Department officials by either Congressmen. 
or Senators. On the contrary, those who did display an interest were 
merely seeking an early determination of an unduly prolonged case. 
Despite this bipartisan interest in the case, the majority report 
reserves its aspersions and imputations for use against Republicans. 

4. As an appendix to the minority views we offer the full statement 
of Under Secretary Clarence A. Davis before this committee. It 
will reveal to the most casual reader the dispassionate judgment of 
a highly trained, judicial mind. It refutes eloquently every con- 
tention of the majority. 

Respectfully submitted. 

GrorGe. W.. MALone. 


(The appendix referred to appears on pp. 530 to 562 of the hearings.) 













INDIVIDUAL VIEWS OF SENATOR BARRY GOLDWATER 
ON THE AL SARENA CASE 


Filed with Senate Interior Committee June 28, 1956 


Unirep States SENATE, 
Washington, D. C., June 26, 1956. 
Hon. James E. Murray, 
Chairman, Senate Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C. 

My Dear Mr. CuarrMan: Enclosed herewith is a copy of my 
individual views on the Al Sarena case, which was the subject of 
investigation by the Senate Subcommittee on the Legislative Over- 
sight Function, 

Although I was not a member of that subcommittee, I would 
appreciate your having my remarks published as individual views 
together with those of the minority. 


Sincerely 
7?) 
Barry GoitpwaTer. 


Although I am not a member of the Subcommittee on the Legisla- 
tive Oversight Function, which investigated the Al Sarena mining 
claims, I did attend the hearings which were held in Washington, 


D. C., and wish to make a statement of individual views on this 
subject matter as a member of the Senate Interior Committee. 

I have read the majority report, as well as the dissenting views of 
Senator Malone, and concur wholeheartedly with Senator Malone’s 
analysis of the case. The language, inferences, and innuendoes which 
abound in the so-called report of the majority are deplorable to me, 
and I regret that a congressional committee would issue such a state- 
ment. ‘To my mind there is only one issue in the case, and that is, 
whether or not the American Government is a government of laws or 
a government of men. Apparently the majority subscribes to the 
latter view and applauds the inaction of the former Secretary of the 
Interior, Oscar Chapman, which was in contravention of the clear 
import of the mining laws of 1872. On the other hand, when Under 
Secretary Clarence Davis and Secretary Douglas McKay faced this 
situation, they made a decision, and followed the law to the last letter. 

The majority, in an effort to apply the hoary logician’s device of 
reductio ad absurdum, outlines what it considers to be the precedents 
set by the Al Sarena case. I would like to take particular issue with 
that effort (found on p. —) for it is obvious that the majority report 
itself sets an unusual congressional precedent in quite a different way. 
In the future, any incumbent Member of Congress on the majority 
side who is woefully short on campaign issues may, by following the 
path hewn by the Senate Subcommittee on the Legislative Oversight 
Function and the House Subcommittee on Public Works and Re- 
sources, manufacture an issue tailormade for local consumption. The 
advantages inherent in this system are— 
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1. Highly paid and well trained staff members, aided and 
abetted by large expense allowances and an inbred philosophy 
that in politics the end justifies the means, will travel the country 
obtaining so-called evidence that will be conveniently leaked to 
interested newspapermen and then quietly dropped. 

2. The results of such an investigation are unimportant, be- 
cause the public can be so deluged by misleading propaganda 
during the investigative preliminaries that the ultimate facts 
which develop are definitely anticlimatic. 

3. Any evidence which is harmful to this issue-making device 
may be kept out of the record by the simple expedient of using 
the majority’s prerogative of calling only those witnesses whose 
testimony will be helpful. 


The facts of this case have been fully reviewed in botb the majority 
report and Senator Malone’s dissent, and it is abundantly clear that 
the majority was on a witch hunt, the sole purpose of which was to 
fabricate a campaign issue to discredit former Secretary of the Interior 
Douglas McKay and the members of his staff. I am confident that 
the fairminded citizens of this country who read this record can 
conclude only that the actions of Clarence Davis and Douglas McKay 
in this regard were consistent with the highest traditions of American 
Government. The statement of Clarence Davis, which is appended 
to Senator Malone’s report, is an excellent summary of the AV Sarena 
case, and I commend it to everyone interested in an accurate analysis 
of the facts. 

Respectfully submitted. 

Barry GoLpWATER. 
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